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Abstract

Background: The term “judicialization of health care” describes the use of rights-based litigation to demand access
to pharmaceuticals and medical treatments. The judicialization of health care in Latin America has two defining
features. Firstly, it has been conducted in an individualized fashion. Secondly, it is highly pharmaceuticalized, since
most public expenditure related to health rights litigation is invested in paying for costly medications. Recent
studies also suggest that the judicialization of health care is bad for equity since it skews limited health resources
away from the poorest citizens and in favor of the more affluent.

Methods: We used a scoping methodology to analyze the study-design and the quality of the data employed by
the literature that explicitly assesses the impact of the judicialization of health care on equity in Latin American
countries. Articles were selected on the basis of their use of an empirical strategy to determine the effect of the
judicialization on equity. We searched Google Scholar, PubMed, Scopus, and Scielo databases. We also went
through the studies’ bibliographic references, and hand-searched key journals and authors.

Results: Half of the studies analyzed find that judicialization has a negative impact on equity, but the other
half finds that evidence is inconclusive or that the judicialization of healthcare has a positive effect on equity.
The majority of the studies that collect their own data rely on limited samples that are sometimes not representative
and mostly not generalizable. Only few studies conduct systematic comparative analysis of different cross-country or
within-country cases. None of the studies reviewed aim to establish causation between judicialization and health
outcomes.

Conclusions: We conclude that in order to prove or disprove that the judicialization of health care is at odds
with equity we first need to overcome the methodological and research-design problems that have beleaguered
the available empirical studies. We also conclude that pharmaceuticals’ price regulation, state capacity, the behavior of
litigants, prescribers and judges, and the economic interests of big-pharma, are variables that have to be incorporated
into a rigorous empirical literature capable of assessing the regressive effect of health rights’ litigation.
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Background
Most studies on the judicialization of health care focus
on Latin American countries like Colombia, Brazil,
Costa Rica and Argentina, where litigation of health
rights has sharply increased since the early 2000s [1].
According to the available data, in no other region of
the world is the judicialization of health care more
prevalent than in Latin America. For example, a com-
parative study found that the number of yearly health

rights lawsuits per one million individuals was 3289 in
Colombia, 206 in Brazil, 109 in Costa Rica, 29 in Argentina,
and only 0.3 in South Africa and 0.2 in India [2].
The term “judicialization of health care” describes the

use of rights-based litigation to demand access to phar-
maceuticals and medical treatments. Medical malprac-
tice lawsuits, a common subject in health law studies
[3], falls within the purview of professional negligence
and is usually excluded from the judicialization of health
care literature. According to the extant literature, the
judicialization of health care in the region has two defin-
ing features that set it apart from other comparable
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cases. Firstly, in highly litigious Latin American coun-
tries the judicialization of health care has been con-
ducted in an individualized fashion by thousands of
plaintiffs who, acting separately, routinely demand access
to specific treatments and pharmaceuticals [4]. Contrast-
ingly, in countries like South Africa the judicialization of
health care was spearheaded by rights-advocacy organi-
zations who, acting collectively, went to Court in order
to demand structural judicial remedies that challenged
the global and local arrangements of intellectual prop-
erty rights limiting access to HIV/AIDS drugs [5]. It is
likely, as some authors suggest, that one of the variables
that may explain why the individualized, case-by-case
judicialization of health care in South Africa has been
limited is the fact that in common law countries the
weight of judicial precedent is much higher than in civil
law countries like Brazil and Colombia [6].
Secondly, the judicialization of health care in Latin

America is highly pharmaceuticalized, since most public
expenditure related to health rights litigation is invested
in paying for costly medications [7]. In Brazil, for ex-
ample, the costs of health rights litigation are concen-
trated on a group of expensive biotech drugs for the
treatment of chronical medical conditions like cancer,
arthritis and rare diseases [8]. Similarly, a study found
that most rulings handed down by Costa Rica’s Supreme
Court provided costly, experimental or low-priority
pharmaceuticals with only negligible health effects for
plaintiffs [9]. In Colombia, the pharmaceuticalization of
health care litigation has been a recurring issue in the
literature and in the public debate. For instance, in 2008
the Colombian government invested US$156 million—
approximately 22% of the public pharmaceutical expend-
iture—in paying health insurance companies for only
seven types of expensive biotech drugs demanded,
among others, by litigants [10]. A different, yet related
instance of the pharmaceuticalization of health rights
litigation is the financial support offered by Big Pharma
companies to patients’ organizations that provide, in
countries like Colombia, Brazil and Costa Rica, pro bono
litigation support to patients living with cancer, HIV,
renal failure and rare diseases, among other medical
conditions [11].
In the past years, the optimism of the early socioeco-

nomic rights literature, which celebrated the pioneering
judicial decisions that enforced the right to health as a
basic social right [12], has been replaced by a more pre-
cautionary approach that is attentive to the unintended
and unwanted effects of the increasing litigation of
health rights in Latin America. According to this litera-
ture, the judicialization of health care in Latin America
may also be characterized by its lack of transformative
potential. More concretely, a growing number of studies
argue that the judicialization of health care exploits—

financially— the health system but is incapable of trans-
forming it [13]. Other scholars suggest that the judiciali-
zation of health care in Latin America is not
transformative since it follows a downstream approach
to litigation incapable of addressing the institutional,
regulatory, environmental, and social determinants of
health that lie upstream [14].
Among the most serious charges waged against the

judicialization of health care in Latin America is that it
fosters inequity in the allocation of limited health re-
sources. In general terms, equity in health can be de-
fined as “the absence of systematic [and potentially
remediable] differences in one or more aspects of health
status across socially, demographically, or geographically
defined populations and subgroups” [15]. In this sense,
health inequity refers to differences in access to health
care that result from institutional arrangements that are
potentially avoidable or remediable [16]. Therefore, not
all inequalities can be considered inequitable. Only those
health inequalities that are avoidable, unnecessary or re-
mediable can be deemed as inequitable.
Most studies consider that equity in health services

can be achieved by giving equal or horizontal treatment
to equivalent needs [17]. However, the predominant no-
tion of horizontal equity, which commends the equal
treatment of equals, tends to overlook vertical equity,
which suggests that in many cases policymakers must
offer unequal or enhanced health services to those who
have greater needs [18].
How to offer fair or equitable treatment to different

health needs remains a nagging question in the litera-
ture. According to Norman Daniels’ accountability for
reasonableness approach, in order to meet health needs
fairly we have to rely on procedural justice. In other
words, policymakers need to fall back on a process that
is (a) transparent or public; (b) based on relevant rea-
sons; (c) revisable through an appeals procedure; (d) en-
forceable [19].
When it comes to the literature on the judicialization

of health care, despite the fact that there is cross-country
evidence suggesting that the existence of a constitutional
right to health contributes significantly to the wellbeing
of citizens [20], a growing number of authors consider
that the judicialization of health care is at odds with
equity. As Biehl et al. argue, in the extant academic lit-
erature, but also in the journalistic portrayals of the judi-
cialization of health care in countries like Brazil and
Colombia, there is a prevailing narrative according to
which judicialization is driven by urban elites and private
interests and is used to access high-cost drugs that are
not part of government formularies. It is reported that
the people who file lawsuits are well-off litigants who ex-
ploit the expansiveness of the country’s constitutional
right to health [21].
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For instance, a study points out that in Colombia most
health rights plaintiffs are not poor patients, but middle
or upper-middle class individuals who, thanks to litiga-
tion, obtain access to expensive medical treatments [22].
Authors like Ferraz argue that in Brazil health rights liti-
gation “harms the poor” since it has been hijacked by af-
fluent free riders that use litigation to obtain high-cost
medical treatments from the underfinanced public
health system [23]. Based on that type of findings, Ferraz
argues that in countries like Brazil health rights litigation
is regressive because it skews limited health resources
away from the poorest citizens and in favor of the more
affluent [24].
But although the scholarship on the impact of health

litigation on equity is growing, there are no studies that
collect the available evidence and analyze the meth-
odological soundness and significance of the litera-
ture’s findings. This paper seeks to provide such
assessment by answering the following question: what
type of evidence and methodological designs have
been deployed to evaluate the impact of the judiciali-
zation of health on equity?
We focus on the leading developments in the extant

literature to provide a framework to assess, based on a
scoping review of the literature, the main characteristics
of the studies that seek to understand whether the grow-
ing judicialization of health care in Latin America is
conducive to more or less equitable health systems.
The findings of this paper can contribute not only to

the specialized scholarship, but also to public policy and
judicial reform discussions. On the one hand, if it is true
that the judicialization of health care “harms the poor”,
then the theoretical assumptions regarding the right to
health’s redistributive potential [25] could be called into
question.
On the other hand, if there is enough evidence sup-

porting the claim that the judicialization of health care
fosters inequity, governments, policy makers and legisla-
tors could trigger a wave of constitutional and legislative
reforms aimed at curtailing the right to health and
rights-based judicial mechanisms such as Colombia’s
Tutela, Costa Rica’s Amparo, and Brazil’s Mandado de
Segurança. This is already happening in Brazil, where
local governments, pressed by the mounting financial
pressure exerted by right to health litigation, have argued
before the Federal Supreme Court (Supremo Tribunal
Federal or STF) that health rights litigation benefits a few
patients, but harms the health system as a whole with un-
reasonable demands for medical treatments and pharma-
ceuticals [26]. Taking into account those arguments, on
April 2018 the STF decided that Brazil’s health system is
only obliged to provide to litigants medications excluded
from the basic health plan— Sistema Único de Saúde or
SUS—under three conditions: that the medication is

approved by ANVISA, the government’s food and drugs’
agency; that the litigant demonstrates that she is unable to
pay for the medication; that the prescribing doctor states
that medications included in the SUS plan are ineffective
to treat the litigant, and that an “excluded” drug is thus
needed [27].
However, if the evidence suggesting that the judicia-

lization of health care is still inconclusive, as this
paper finds, then a more precautionary approach to
judicial reforms that may curtail health rights litiga-
tion is necessary.

Methodology
In this paper we used a scoping study methodology, as
described by Arksey and O’Malley [28] and by Levac et
al. [29] In order to reduce the universe of results, we
specifically searched for articles that addressed the ef-
fects of the judicialization of health care on equity in
Latin American countries, independently of the study’s
methodological design (theoretical, descriptive, qualita-
tive, quantitative, mixed methods, etc.). Our search com-
prised journal articles, books and edited volumes. In the
case of edited volumes, we treated book chapters as in-
dependent studies. For journal articles we searched Goo-
gle Scholar, PubMed, Scopus, and Scielo databases. We
also went through the studies’ bibliographic references,
and hand-searched key journals and authors.
Searches were conducted between February and April

2018. The initial search was circumscribed to studies
written after 1990, when the pioneering judicial rulings
on the right to health were handed down by higher
Courts in Brazil, Colombia and Costa Rica. We com-
bined search words such as “health rights litigation”,
“judicialization of health care”, “right-to-health lawsuits”,
“equity”, “fairness”, “impact”, and “consequences”, always
in combination with “Latin America”, “Colombia”,
“Brazil”, “Costa Rica”, “Argentina”, “right to health”,
“amparo”, “tutela”, etc. More importantly, we included
studies that used the word “equity”, “equality”, and “fair-
ness”, irrespective of their different meanings in the lit-
erature (see Fig. 1 for all the search terms used) [30].
Of the initial 112 articles identified in the first search,

60 were selected based on the fact that they mentioned
the issue of equity in their title and/or abstract. After
reading the full text of those 60 studies, we found that
only 35 actually addressed the equity consequences of
the judicialization of health care (see Additional file 1:
Annex 1 for a full list of these studies). In other words,
in our initial sample of 112 pieces, only 35 studies dealt
directly or indirectly with the question: is the judicializa-
tion of health care bad or good for equity? We then pro-
ceeded to characterize the 35 resulting articles using a
set of more than 20 variables. The chosen variables seek
to provide an overview of the general characteristics of
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these studies, what cases they choose, whether they are
comparative, historic, interdisciplinary, and what type of
methodologies, variables and data they use (see Table 1).
Although not all variables analyzed here are directly re-
lated with the question of the impact of health care judi-
cialization on equity, they help us understand who is
concerned with this issue and where, why and how have
the studies about it been conducted.
We then investigated how many of the 35 studies con-

ducted original empirical work. More concretely, we
asked the following question: how many of the studies
from our sample collected their own qualitative and/or
quantitative data, totally or partially? We only included
studies that conducted ethnographic work, extensive
interviewing of stakeholders—litigants, judges, policy-
makers, NGOs, etc.—, applied surveys, or constructed
robust databases based on content analysis of lawsuits,
judicial rulings, courts’ files, etc. Based on the rationale
that original empirical research is grounded on inde-
pendent data gathering, we decided to exclude studies
that declared themselves to be empirical, but only com-
mented or synthetized data gathered by a third party—
the government, other researchers, etc.
We found that 20 (57%) of the initial 35 studies consti-

tuted original empirical research (Fig. 1). We then pro-
ceeded to analyze this set of empirical studies. More
concretely, we analyzed the type of equity approach the

studies take, as well as quality variables that touched
upon methodological and data collection strategies
(see Table 2). The equity approach refers to whether
the study explicitly or implicitly understands that citi-
zens should receive equal treatment for equivalent
needs (horizontal) or that preferential treatment
should be given to those with greater health needs
(vertical). We also assessed whether studies are con-
cerned in anyway with procedural justice when allo-
cating health care resources. The studies’ quality was
measured using two sets of variables: (i) methodo-
logical design; and (ii) data collection and analysis’
techniques. The first set of variables evaluates
whether there is a clear methodology, whether there
is a fit between the question posed by the study and
the methodology used to answer the question, how
generalizable are the findings, and whether there are
other questions that may be missing from the study
given the methodological design. The second set of
variables assesses how reliable and representative is
the study’s data, whether the data is available or open
for researchers and whether the analysis used in the
paper can be replicated or not.

Results
In this section we present the most relevant results of
our scoping exercise. We discuss the outcomes of our

Fig. 1 Studies’ selection strategy
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review of the initial set of 35 studies, including the
20 studies that we consider to be original empirical
research. These findings allowed us to map out the
general trends in the literature that addresses the im-
pact of the judicialization of health care on equity

(see Table 3 for a summary of the findings). Addition-
ally, our results would allow us to assess the equity
approach, and the methodological quality, scope, reli-
ability, representability, and generalizability of the 20
empirical studies.

Table 1 Relevant variables to map the field of health care judicialization and equity in Latin America

Variables Description Values

Type of study Title Title of the study Text

N of Authors Whether the study is authored by a single
author or by multiple authors

Number

Type of Publication Whether it is a journal article, an entire book
or a chapter in an edited volume

1 Article; 2 Book; 3 Edited Volume;
4 Policy Report

Journal or Book title Title of the publication 1 Public health; 2 Law; 3 Other

Year When it was published Number

Language Language in which the study is written Text

Interdisciplinary Whether authors belong to one or more
disciplines

1 interdisciplinary; 0 disciplinary

What disciplines the author(s) belong to? Text

Cases of judicialization Country The country or countries the study refers to Text

City/Region Whether the study focuses on a particular
city or region within any given country

Text

Empirical Equity
Impact Assesment

Whether the study provides empirical data
and analysis to assess impact on equity

1 provides empirical data and analysis;
0 descriptive with no empirical analysis

Comparative Whether it compares several countries or
regional cases

1 yes; 0 no

Dynamic perspective Whether it tracks changes over time —in
litigation patterns, type of litigants, etc.

1 yes; 0 no

Type of Court Whether the analysis is conducted at lower
courts—state courts, city courts, municipal
courts— or at the highest court in the land

1 Highest court; 2 Lower courts; 3 both

Entitlements Whether the study refers only to medicines or
also to other treatments or procedures beyond
pharmaceuticals.

1 Only medicines; 0 other medical
treatments as well as medicines

Study design Methods Whether the study uses quantitative modeling,
descriptive statistics, qualitative or mixed methods

1 Quantitative (models); 2 Quantitative
(descriptive statistics); 3 Qualitative;
4 Mixed

Whether the piece has an independent methods
section

1 yes; 0 no

Variables Whether the following set of
variables are analyzed:

Litigants’ demographics 1 yes; 0 no

Type of legal representation 1 yes; 0 no

Type of claims 1 yes; 0 no

Prices or costs of litigation 1 yes; 0 no

Other Text

Dataset Whether it works with a data set 1 yes; 0 no

Where does the data set come from 1 Totally constructed by the author(s);
2 Provided by the courts/government/
litigants but heavily processed by the
author(s); 3 Provided by a third party
and taken as is

How many observations does the data set have Number

Effect on equity Whether the paper suggests that there is a
positive, negative, or ambiguous effect of
health litigation on equity

1 Positive; 2 Negative; 3 Ambiguous
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General trends in the literature
Type of studies
Of the 35 studies reviewed, the majority (77%, 27) were
journal articles. The remaining studies were book
chapters and policy papers. More than half (59.2% 16)
of the articles were published in public health jour-
nals, while 40.8% [11] appeared in law and public
policy journals. 63% [22] of all studies were written in
English, whereas 17% [6] were written in Portuguese
and 20% [7] in Spanish.
The majority of articles (65%, 23) were published be-

tween 2011 and 2014 (see Fig. 2). We also found that
the type of research varied over time. While pioneer
studies focused on all types of health-related claims and
demands raised by litigants, recent studies tend to focus
on treatments for specific diseases and health condi-
tions—such as diabetes, cancer or rare diseases. After
2009, there was a marked interest in pharmaceuticals
demanded by plaintiffs: 40% [14] of studies chose to
analyze only pharmaceutical judicial claims and their im-
pact on equity.
A comparatively small percentage of studies (28%, 10)

were authored by an interdisciplinary team of scholars.
A large percentage of the reviewed studies (47%, 16)
were written by legal experts. Interestingly, economists
and health economists are underrepresented in our

sample: only 3 (8%) studies authored by interdisciplinary
teams include economists.

Judicialization
Only a small percentage of the studies adopt a compara-
tive approach (11%, 4); the rest conduct case studies at
the national and subnational level. 54% [19] of studies
address the case of Brazil, which is by far the most ana-
lyzed country in the selected literature (see Fig. 3). It is
interesting to note that an important part of the studies
that address only the Brazilian case conduct research at
the subnational level (44.4%, 15), especially for states, re-
gions and cities such as São Paulo, Rio Grande do Sul,
Rio de Janeiro, among others. The second most studied
case is Colombia, with 23% [8] of all cases, followed by
Costa Rica and Argentina, each with only 2 studies
(11%). It is also interesting to note that all the studies
that deal with the Colombian and Costa Rican cases ig-
nore the subnational level and focus on the national
level. Besides Brazil, only the Argentinian studies incorp-
orate research conducted at the subnational level, espe-
cially for the case of the Buenos Aires city-region. This
may be explained by the fact that Colombia and Costa
Rica are centralized countries while Argentina and Brazil
have federal political systems.

Table 2 Quality variables for selected empirical studies that assess the impact of health care judicialization on equity

Variables Objective

Equity Equity approach Whether the study takes a horizontal or a vertical approach to equity

Procedural justice Whether it incorporates procedural justice concerns

Quality Fit How good is the fit between the research question and the
methodological design

Generalizability Whether the findings are generalizable to other cases

Data reliability Whether the data used is reliable

Data representativity Whether the data used is representative of the case

Replicability Whether the study can be replicated (i.e. it has a clear methodological
strategy and the data is available)

Intercoder reliability test Whether it has an IRT protocol or not

Type of litigant indicators Location Whether it incorporates and elaborates on the litigants’ place
of residence

Litigants’ relationship with health system Public, private, contributory, subsidized, etc.

Individual demographics Age, education, income, etc.

Intermediaries Whether the litigant was represented by Attorney, patients’
organization, NGO, public attorney, physician

Type of claim indicators Health benefits package (HBP) Whether the claim is included in the HBP or not

Prices How much the claim costs

Cost-effectiveness Whether there is scientific evidence of the effectiveness of the
treatment and/or whether it is cost-effective

Policy impacts New policies The creation of new public policies

Effectiveness of current policies The improvement of current policies

Symbolic impacts Participation, deliberation, legitimacy, reframing Whether judicialization of health care empowers, democratizes, etc.
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In the cases of Brazil and Argentina, data analysis was
done at lower courts. In contrast, the data analysis in
Colombia and Costa Rica took place at the highest court
in the land, usually using the search engines provided by
the judicial branch or governmental agencies like the
ombudsman office or the public attorney’s office. Most
studies that analyze the Colombian case tend to address
the impact of structural judicial rulings that order the
executive branch to reform the health system, such as
the CCCs ruling T-760/08. In the case of Argentina, stud-
ies focus not only on individual litigation but also on col-
lective and class action litigation (amparo colectivo).
In our database, only 6 (17%) studies look at

changes in litigation patterns over time. It is relevant
that 4 of those 6 studies address the Colombian case.
By contrast, all the studies about the Brazilian case,
except one [31], ignore possible changes in judiciali-
zation patterns over time.

Assessing impact on equity: databases, variables and
indicators
All the studies analyzed in our scoping exercise use
qualitative data or descriptive statistics with simple cor-
relations. In our database there are no examples of
quantitative studies that deploy econometric models, or
any other kind of methods used to evaluate causation.
Half of the studies (53%, 18) have a methods section that
describes the methodological tools followed by authors.
Most of the studies we reviewed (56%, 20) construct

databases in order to characterize judicialization and as-
sess its impact on equity. Samples can vary markedly,
going from 18 to 4.343 observations. While authors who
study the judicialization of health care in Brazil tend to
construct their own databases, papers and chapters de-
voted to other Latin American countries rely heavily on
governmental/judicial branch datasets and search en-
gines. For instance, most of the studies that deal with
the Colombian case were conducted using governmental
reports published either by the Ombudsman’s Office or
by the Ministry of Health, which sometimes lead re-
searchers to contradictory results.
One important conclusion of the scoping exercise is

that most studies in our data base focus on the type of

Table 3 General trends in the field of health care judicialization
and equity in Latin America

Variables Values

Type of study N of Authors Single author: 7 (20%)

Two authors: 14 (40%)

More than 2 authors: 14 (40%)

Type of
Publication

Article: 27 (77%)

Chapter in an Edited Volume: 7 (20%)

Policy Report: 1 (3%)

Journal or
Book title

Public health journals: 16 (46%)

Law and public policy journals:
11 (31%)

Other: 8 (23%)

Year 2006–2010: 6 (17%)

2011–2014: 23 (66%)

2014–2018: 6 (17%)

Language English: 22 (63%)

Spanish: 7 (20%)

Portuguese: 6 (17%)

Interdisciplinary Interdisciplinary: 10 (28%)

Disciplinary: 25 (72%)

Cases of
judicialization

Country Only Brazil: 19 (54%)

Only Colombia: 8 (23%)

Only Argentina: 3 (9%)

Other single or multiple countries:
5 (14%)

Empirical Equity
Impact Assesment

Provides empirical data and analysis:
24 (69%)

Theoretical or descriptive: 11 (31%)

Comparative Comparative: 4 (11%)

Single case: 31 (89%)

Dynamic
perspective

Patterns over time: 6 (17%)

Static: 29 (83%)

Type of Court Highest court: 9 (26%)

Lower courts: 20 (57%)

Both or N/A: 6 (17%)

Entitlements Only medicines: 14 (40%)

Other medical treatments: 21 (60%)

Study design Methods Quantitative (models): 0 (0%)

Descriptive statistics: 26 (74%)

Qualitative: 9 (26%)

Methods section: 19 (54%)

No methods section: 16 (46%)

Variables Litigants’ demographics: 20 (57%)

Type of legal representation: 19 (54%)

Type of claims: 26 (75%)

Prices or costs of litigation: 11 (31%)

Table 3 General trends in the field of health care judicialization
and equity in Latin America (Continued)

Variables Values

Dataset Totally constructed by the author(s):
20 (57%)

Other: 15 (43%)

Effect on equity Positive: 7 (20%)

Negative: 17 (49%)

Ambiguous: 11 (31%)
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litigants and/or the type of health services and technolo-
gies demanded by plaintiffs. Very few studies empirically
address the judges’ decision-making process [32] or the
intermediaries involved in the legal representation of
plaintiffs, such as attorneys or public defendants [33].
The most recurrent variables analyzed by the studies

in our sample are the type of claims made by litigants,
followed by the socioeconomic status of litigants and
their type of legal representation. 75% [26] of studies
look at what type of claims are made by plaintiffs –drugs,
services, procedures, etc. 57% [20] of the studies measure
litigants demographics in some way –place of residence,
income, education, age, gender, etc.—and 54% [19] investi-
gate the type of legal representation received by plaintiffs
–public or private attorneys, patients’ organizations, etc.
Furthermore, 31% [11] of the studies indagate about costs
or prices of medications demanded by plaintiffs.
Finally, 49% [17] of the studies reported that the judi-

cialization of health care has negative effects on equity,
31% [11] showed inconclusive results, and 20% [7] found
a positive effect.

Trends in the empirical literature
Equity approach
Even if none of the 20 empirical studies we analyzed in
depth provides a systematic discussion of what equity
means, their equity approach can be extracted from the
type of research conducted and from the motivation and
concluding statements. The main concern of these em-
pirical studies is that the judicialization of health care,
by securing individual needs, is in tension with the at-
tainment of collective benefits. Some of the studies
analyze this intervention by focusing on who are the in-
dividuals getting access to health care by means of judi-
cialization, while others focus on the costs, financial
and/or organizational, of the judicialization of health
care. In both of these approaches, equity is understood
as a matter of procedural justice by which judicialization
interferes with the standing processes of allocation of
scarce health care resources. This intervention is not ne-
cessarily negative, for 4 (20%) of the studies judicializa-
tion has positive effects and for 3 (15%) it has
ambiguous effects on equity because it gives voice to

Fig. 2 Articles per year

Fig. 3 Studies by country
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citizens that would otherwise not have it, making the
health care decision-making process more transparent
and accountable.
Regarding horizontal or vertical equity, given that the

judicialization of health care privileges litigants over
non-litigants it negatively affects horizontal equity. How-
ever, the majority of the studies (60%, 12) take a vertical
approach to equity, by discussing whether the judiciali-
zation of healthcare addresses the claims of the neediest
individuals. For some of the studies need has mainly to
do with socio-economic vulnerability, and thus they ask
whether judicialization benefits the poorest. For other
studies need has also to do with health needs, and thus
they are concerned with whether judicialization benefits
the sickest.

Quality of empirical evidence
We conducted an in-depth analysis of the 20 studies that
carried out original empirical research. An important
result to report is that all studies have limited
generalizability, either because their sample is unrepre-
sentative, or because despite having a representative
sample they concentrate on a single region, medical con-
dition, or type of pharmaceutical. All of the 20 studies
use descriptive statistics to analyze their databases,
which in a few cases is complemented with interviews or
ethnographic observations. However, no single study
makes its database available for other research teams, all
of which reduces reliability and precludes replicability.
The Brazilian empirical literature outnumbers any

other country in our sample. 75% [15] of the 20 empir-
ical studies are about Brazil, 2 about Argentina, 1 about
Costa Rica, 1 about Colombia and 1 is a comparative
study including Brazil, Colombia, and Costa Rica. All of
the studies use indicators such as litigants’ profiles and
types of claims to evaluate whether the judicialization of
health care is good or bad for equity. Only 2 studies look
at policy changes as an indicator relevant for equity.
The 20 empirical studies from our sample use several

indicators to characterize litigants and to evaluate
whether health judicialization is contributing to inequity.
They include direct demographic indicators such as in-
come, place of residence, age, gender and education, and
indirect indicators of social status such as the type of
health services—public or private—habitually used by
the claimant, or whether litigants hired a private lawyer
or were represented by a public attorney.
Regarding the type of health services and technologies

demanded by litigants, our empirical sample shows that
most of the studies focus on the type of pharmaceuticals
and treatments demanded by litigants. Additionally, most
studies ask whether the pharmaceuticals and treatments
demanded by plaintiffs are included in the health benefit
packages, whether those treatments and pharmaceuticals are

approved by a governmental regulatory agency or not,
how much do they cost and whether they have
cheaper alternatives in the market. There are 4 stud-
ies that assess whether pharmaceuticals and treatments
are cost-effective and whether there is enough scientific
evidence supporting their treatment’s effectiveness.
Studies that conclude that the judicialization of health

care is bad for equity usually respond to two types of
questions: Who litigates, and what is being litigated. The
main argument regarding who litigates is that plaintiffs
are well-off individuals who skew limited health re-
sources away from more needy patients. On the other
hand, the question of what is being litigated is usually
answered by pointing out that courts oblige health sys-
tems to provide ineffective pharmaceuticals whose high
costs dislodge the fair allocation of limited health re-
sources, all of which contributes to the furthering of
inequity.
Only 4 of the empirical studies that we reviewed con-

sider how the judicialization of health care may have in-
direct effects, either symbolic or instrumental. Following
Rodriguez and Rodriguez, indirect symbolic effects of ju-
dicial rulings refer to judicial opinions ability to reframe
the way public opinion perceive a social phenomenon,
for example health care as a basic right. Indirect instru-
mental effects refers to the formation of advocacy coali-
tions that can influence decision-making processes
regarding the litigated issue [34]. This type of indirect ef-
fects is relevant in terms of equity because, as illustrated
by Rodriguez and Rodriguez for the case of the rights of
displaced population, changes in the perception of an
issue or the advocacy around it can lead to gradual insti-
tutional or policy changes that better guarantee the right
in question. For example, health litigation can influence
the update of benefit packages, it can nudge the creation
price controls for pharmaceuticals, or it can boost public
debates about the fairness of the health system as whole.
This type of indirect effects of the judicialization of
health care are mentioned in the literature but not prop-
erly assessed by means of empirical research.

Conclusion
Is the judicialization of health care bad for equity? Ac-
cording to this review we are far from reaching a con-
sensus on this issue. Half of the studies analyzed here
find that judicialization has a negative impact on equity,
but the other half finds that evidence is inconclusive or
that the judicialization of health care has a positive effect
on equity.
Although the equity approaches vary across studies,

there seems to be a consensus that judicialization inter-
feres with the regular allocation of health care resources;
whether this is a good or a bad thing is where the whole
debate lies. However, when measuring the impacts of the
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judicialization of health care on equity studies privilege
the vertical approach to equity focusing on whether liti-
gation benefits those who need it the most. Only some
studies try to assess the procedural impacts of the judi-
cialization of health addressing the fiscal, organizational
and opportunity costs associated with litigation.
Moreover, the evidence and the methodologies used

by the extant literature to assess the impact of health
care judicialization on equity are, in most cases, weak.
Three main issues regarding evidence arise from the
analysis provided here. Firstly, comprehensive and reli-
able data is a problematic issue. Secondly, the majority
of the studies that collect their own data rely on limited
samples that are sometimes not representative and
mostly not generalizable. Thirdly, there are several indi-
cators that remain unexplored by the current literature
but that could shed light on the impact of judicialization
on equity. For example, on the litigants’ side, whether
there are repeated claims by the same litigants, like or-
phan diseases patient’s associations and networks, could
mean greater resources and higher rates of success in
courts for patients with those conditions than for pa-
tients with more prevalent diseases that litigate only
once (the repeat player hypothesis [35]). This, in turn,
can provide new insights on the equity effects, vertical,
horizontal and procedural, of the judicialization of
healthcare. On the claims’ side, we still lack reliable ac-
counts about public expenditure on expensive and inef-
fective treatments vis-a-vis cost-effective treatments that
were first litigated and then included in health benefit
packages—thanks, in great part, to the pressure exerted
by litigation on policymakers. For example, a recently
published paper suggests that in the case of Brazil, the
changes brought about by individual litigation have po-
tential to contribute to efficiency and fairness in the
health care system through the improvement of the
Health Technology Assessment (HTA) decision-making
processes and health care governance [36]. Finally, the
literature has not explored whether there are significant
changes in the content of lawsuits across time that may
reflect the emergence of different health needs within a
given population.
Regarding the methodological strategies we find sev-

eral gaps in the extant literature. Firstly, only few studies
conduct systematic comparative analysis of different
cross-country or within-country cases. Secondly, meth-
odological approaches are focused only on the demo-
graphics of litigants and the availability, price and
cost-effectiveness of treatments claimed, but tend to dis-
regard symbolic and public policy impacts. For example,
there are no empirically grounded analysis of the impact of
judicialization on public policies such as cost-containment
regulation, transparency of the relationship between
pharmaceutical companies, physicians and patients, or on

public debates about the limits of public health expenditure
that could improve the allocation of healthcare resources.
If, as Borges suggests, health litigation leads to better public
policies that improve efficiency, these types of effects have
to be factored in before one could argue for or against the
judicialization of healthcare. Thirdly, none of the studies
reviewed here aim to establish causation between judiciali-
zation and health outcomes (for instance, did the litigant’s
health improve after the lawsuit?) that could give us a
clearer view about the impact of the judicialization of
health care on equity. Lastly, interdisciplinarity is limited
and there is little methodological innovation.
Moreover, the literature tends to be categorical and

ideological when it touches upon the issue of equity and
litigation. An emblematic example is the divide that
exists in Brazil between a pro-litigation camp that at-
tributes to judicialization a positive role in guarantee-
ing the equitable right to health, and an anti-litigation
camp, which argues that judicialization deepens health
inequalities.
In conclusion, the findings of this article suggest that

we still lack conclusive evidence about the regressive ef-
fect of health rights litigation in Latin America. In order
to prove or disprove that the judicialization of health
care is a foe for equity we first need to overcome the
methodological and research-design problems that we
identified in the studies analyzed here. There is ample
space for innovation both in variables and in methods.
Issues like changes in regulation, state capacity, the be-
havior of litigants, prescribers and judges, and the eco-
nomic interests of big-pharma, are variables that could
prove useful if they are incorporated into a rigorous em-
pirical literature capable of assessing the regressive or
progressive effect of health rights’ litigation.

Additional file

Additional file 1: Annex 1. Studies selected. (DOCX 28 kb)

Abbreviations
ANVISA: Agência Nacional de Vigilância Sanitária (Brazilian Health Regulatory
Agency); CCC: Colombian Constitutional Court; HTA: Health Technology
Assesment; STF: Supremo Tribunal Federal (Brazil’s Federal Supreme Court);
SUS: Sistema Único de Saúde (Brazil’s Basic Health Care System)

Acknowledgements
We would like to thank Maria Gabriela Vargas for her assistance in reading
and coding research studies.

Funding
Not applicable.

Availability of data and materials
The datasets analyzed during the current study are available from the
corresponding author on reasonable request.

Andia and Lamprea International Journal for Equity in Health           (2019) 18:61 Page 10 of 12

https://doi.org/10.1186/s12939-019-0961-y


Authors’ contributions
TA and EL analysed, interpreted data, and wrote the manuscript. TA
constructed the database for analysis. Both authors read and approved
the final manuscript.

Ethics approval and consent to participate
Not applicable.

Consent for publication
Not applicable.

Competing interests
The authors declare that they have no competing interests.

Publisher’s Note
Springer Nature remains neutral with regard to jurisdictional claims in
published maps and institutional affiliations.

Author details
1Facultad de Ciencias Sociales, Universidad de los Andes, Carrera 1 # 18A-12
Bogotá, Colombia. 2Asociación Colombiana de Ciudades Capitales , Carrera 9
# 80-45 Oficina 901 Bogotá, Colombia.

Received: 5 August 2018 Accepted: 16 April 2019

References
1. Yamin, Alicia, and Siri Gloppen. Litigating health rights: can courts bring more

justice to health. Human Rights Program, Harvard Law School, 2011. P. 3.
2. Ottar M, Ferraz O, Rakner L. Assesing the Impact of Health Rights Litigation:

A Comparative Analysis of Argentina, Brazil, Colombia, Costa Rica, India and
South Africa. In: Yamin A, Gloppen S, editors. In Litigating Health Rights :
Can Courts Bring More Justice to Health? Cambridge, MA: Human Rights
Program, Harvard Law School: Harvard University Press; 2011. p. 273–304.

3. Studdert DM, Mello MM, Gawande AA, Gandhi TK, Kachalia A, Yoon C,
Puopolo AL, Brennan TA. Claims, errors, and compensation payments in
medical malpractice litigation. N Engl J Med. 2006;354(19):2024–33 https://
doi.org/10.1056/NEJMsa054479.

4. Abramovich, V., and L. Pautassi. “The right to health at law courts: some
effects of judicial activism on the health system in Argentina.” Salud
Colectiva, 2008, 261–82. Bergallo, Paola. “Courts and social change:
lessons from the struggle to universalize access to HIV/AIDS treatment
in Argentina.” Tex L Rev 89 (2011): 1611–1977.

5. Forman L. Justice and justiciability: advancing solidarity and justice through
South Africans’ right to health jurisprudence. Med Law. 2008;27(3):661.

6. Young K, Lemaitre J. The comparative fortunes of the right to health: two
Tales of justiciability in Colombia and South Africa. Harvard Human Rights J.
2013;26:13–08.

7. Several empirical studies approach the growing “pharmaceuticalization” of
health rights litigation in Colombia, Brazil and Costa Rica. See, Andia,
Tatiana. “The Invisible Threat: The Rise of Non-Intellectual Property and Non-
Trade Pharmaceutical Regulations in Colombia.” In Intellectual Property,
Pharmaceuticals and Public Health: Access to Drugs in Developing
Countries, edited by Kenneth Shadlen. Edward Elgar Publishers, 2011. Vieira,
F. 2009. Gasto do Ministério da Saúde com Medicamentos: Tendência dos
Programas de 2002 a 2007. Revista de Saúde Pública 43 (1): 674–81. Norheim
O, Wilson B. 2014. Health Rights Litigation and Access to Medicines: Priority
Classification of Successful Cases from Costa Rica’s Constitutional Chamber
of the Supreme Court. Health & Human Rights 16 (2): 46–61.

8. Vieira F, Zucchi P. Distorções Causadas Pelas Ações Judiciais à Política de
Medicamentos no Brasil. Revista de Saúde Pública. 2007;41(1):214–22 Wang
D. 2013. Courts and health care rationing: the case of the Brazilian Federal
Supreme Court. Health Economics, Policy and Law 8 (1): 75–93.

9. Norheim O, Wilson B. Health rights litigation and access to medicines:
priority classification of successful cases from Costa Rica’s constitutional
chamber of the supreme court. Health Human Rights. 2014;16(2):46–61.

10. Observamed, “ Análisis de recobros con Factor VIIaR muestra sobrecostos
importantes y dominancia de pocas EPS en el beneficio”, available at: http://
www.med-informatica.net/BIS/BisBcm43de2010_18a24oct10.htm

11. For the brazilian case, see Silva, Virgílio Afonso da, and Fernanda Vargas
Terrazas. Claiming the Right to Health in Brazilian Courts: The Exclusion of

the Already Excluded?: Claiming the Right to Health in Brazilian Courts. Law
Soc Inquiry. 2011;36(4):825–53 For the Colombian case see Lamprea, Everaldo.
Derechos En La Práctica. Los Andes Univ. Press, 2015. For comparative insights
see also Gloppen, S., and Mindy Roseman. “Litigating the Right to Health: Are
Transnational Actors Backseat Driving?” In Litigating Health Rights : Can Courts
Bring More Justice to Health?, edited by Alicia Yamin and Siri Gloppen.
Cambridge, MA: Human Rights Program, Harvard Law School : Harvard
University Press, 2011.

12. Shue H. Basic Rights : Subsistance, Affluence, and U.S. Foreign Policy.
Princeton N.J.: Princeton University Press; 1980. Michelman, Frank I.
“Welfare Rights in a Constitutional Democracy.” Washington University
Law Quarterly 1979, no. 3 (1979): 659. Örucü, Esin. “The Core of Rights
and Freedoms: The Limits of Limits.” In Human Rights: From Rhetoric to
Reality, edited by Tim Campbell, 37–50. Blackwell Publishers, 1986.
Andreassen, B., T Skalnes, T Smith, and H Stokke. “Assessing Human
Rights Performance in Developing Countries: The Case for a Minimal
Threshold Approach.” Human Rights in Developing Countries 88 (1987):
333–55

13. Yamin A. Promoting equity in health: what role for courts? Health Human
Rights. 2014;16(2).

14. Lamprea E. The Judicialization of health care: a global south perspective.
Ann Rev Law Soc Sci. 2017;13(1):431–49 https://doi.org/10.1146/annurev-
lawsocsci-110316-113303.

15. Starfield B. Improving equity in health: a research agenda. Int J Health Serv.
2001;31(3):545–66.

16. Starfield B. State of the Art in Research on Equity in Health. J Health Pol
Policy Law. 2006;31(1):11–32 Wong, Sabrina T, Annette J Browne, Colleen
Varcoe, Josée Lavoie, Victoria Smye, Olive Godwin, Doreen Littlejohn, and
David Tu. “Enhancing Measurement of Primary Health Care Indicators Using
an Equity Lens: An Ethnographic Study.” International Journal for Equity in
Health 10, no. 1 (2011): 38. Esteves, Roberto JF. “The Quest for Equity in
Latin America: A Comparative Analysis of the Health Care Reforms in Brazil
and Colombia.” International Journal for Equity in Health 11, no. 1 (2012): 6.

17. Macinko JA, Starfield B. Annotated Bibliography on Equity in Health, 1980–2001.
Int J Equity Health. 2002;1(1):1 Whitehead, Margaret. “The Concepts and Principles
of Equity and Health.” Health Promotion International 6, no. 3 (1991): 217–28.

18. Mooney G, Jan S. Vertical equity: weighting outcomes? Or establishing
procedures? Health Policy. 1997;39(1):79–87.

19. Daniels N. Just Health : Meeting Health Needs Fairly. Cambridge; New York:
Cambridge University Press; 2008. p. 274. Daniels, Norman, and James Sabin.
Setting Limits Fairly: Can We Learn to Share Medical Resources? Oxford
University Press, USA, 2002. Daniels, Norman. Is Inequality Bad for Our
Health? Boston: Beacon Press, 2000

20. Kavanagh MM. The right to health: institutional effects of constitutional
provisions on health outcomes. Stud Comp Int Dev. 2016;51(3):328–64
https://doi.org/10.1007/s12116-015-9189-z.

21. Biehl J, Socal MP, Amon JJ. The Judicialization of health and the quest for
state accountability: evidence from 1,262 lawsuits for access to medicines in
southern Brazil. Health Human Rights. 2016;18(1):209.

22. Procuraduría General de la Nación, Colombia. El Derecho a La Salud En
Perspectiva de Derechos Humanos. Bogotá: Procuraduría General de la
Nación, Colombia; 2008.

23. Ferraz O. Latin American constitutionalism: social and economic rights:
harming the poor through social rights litigation: lessons from Brazil.
Tex L Rev. 2011;89:1643–977.

24. Ferraz O. The right to health in the courts of Brazil: worsening health
inequities? Health Human Rights. 2009;11(2):33.

25. Michelman, Frank I. “Welfare Rights in a Constitutional Democracy.”
Washington University Law Quarterly 1979, no. 3 (1979): 659. Örucü,
Esin. “The Core of Rights and Freedoms: The Limits of Limits.” In Human
Rights: From Rhetoric to Reality, edited by Tim Campbell, 37–50. Blackwell
Publishers, 1986. Shue, Henry. Shue H. 1980. Basic Rights: Subsistance, Affluence,
and U.S. Foreign Policy. Princeton University Press, 1980.

26. Folha de São Paulo, “Entenda a Judicialização da Saúde”, 28/09/2016.
Available at: http://www1.folha.uol.com.br/cotidiano/2016/09/1817519-
entenda-a-judicializacao-da-saude-e-debate-do-stf-sobre-acesso-a-
remedios.shtml

27. Folha de São Paulo, “STJ Define Critérios para Fornecer Medicamentos Fora
da Lista do SUS”, 25/04/2018. Available at: https://www1.folha.uol.com.br/
cotidiano/2018/04/stj-define-criterios-para-fornecer-medicamentos-fora-da-
lista-do-sus.shtml

Andia and Lamprea International Journal for Equity in Health           (2019) 18:61 Page 11 of 12

https://doi.org/10.1056/NEJMsa054479
https://doi.org/10.1056/NEJMsa054479
http://www.med-informatica.net/BIS/BisBcm43de2010_18a24oct10.htm
http://www.med-informatica.net/BIS/BisBcm43de2010_18a24oct10.htm
https://doi.org/10.1146/annurev-lawsocsci-110316-113303
https://doi.org/10.1146/annurev-lawsocsci-110316-113303
https://doi.org/10.1007/s12116-015-9189-z
http://www1.folha.uol.com.br/cotidiano/2016/09/1817519-entenda-a-judicializacao-da-saude-e-debate-do-stf-sobre-acesso-a-remedios.shtml
http://www1.folha.uol.com.br/cotidiano/2016/09/1817519-entenda-a-judicializacao-da-saude-e-debate-do-stf-sobre-acesso-a-remedios.shtml
http://www1.folha.uol.com.br/cotidiano/2016/09/1817519-entenda-a-judicializacao-da-saude-e-debate-do-stf-sobre-acesso-a-remedios.shtml
https://www1.folha.uol.com.br/cotidiano/2018/04/stj-define-criterios-para-fornecer-medicamentos-fora-da-lista-do-sus.shtml
https://www1.folha.uol.com.br/cotidiano/2018/04/stj-define-criterios-para-fornecer-medicamentos-fora-da-lista-do-sus.shtml
https://www1.folha.uol.com.br/cotidiano/2018/04/stj-define-criterios-para-fornecer-medicamentos-fora-da-lista-do-sus.shtml


28. Arksey H, O’Malley L. Scoping studies: towards a methodological framework.
Int J Soc Res Methodol. 2005;8(1):19–32 https://doi.org/10.1080/13645570
32000119616.

29. Levac D, Colquhoun H, O’Brien KK. Scoping studies: advancing the
methodology. Implementation Science : IS. 2010;5:69 https://doi.org/10.
1186/1748-5908-5-69.

30. As discussed by authors like Daniels, health inequalities account as inequities
when they are avoidable, unnecessary and unfair. See Daniels, Norman. Is
inequality bad for our health? Boston: Beacon Press; 2000.

31. dos Santos ECB, Teixeira CR d S, Zanetti ML, Istilli PT, Pereira LHTR, Torquato
MT d CG. Health Judicialization: access to treatments for users with diabetes
mellitus. Texto Contexto-Enfermagem. 2018;27(1).

32. Hawkins, Benjamin, and Arturo Alvarez Rosete. “Judicialization and Health
Policy in Colombia: The Implications for Evidence-Informed Policymaking:
Judicialization and Health Policy in Colombia.” Policy Studies Journal,
November 30, 2017. Norheim O, Wilson B. 2014. Health Rights Litigation
and Access to Medicines: Priority Classification of Successful Cases from
Costa Rica’s Constitutional Chamber of the Supreme Court. Health & Human
Rights 16 (2): 46–61.

33. Daniel W, Liang W, Ferraz OLM. Reaching out to the needy-access to justice
and public attorneys’ role in right to health litigation in the City of Sao Paulo.
SUR-Int’l J Hum Rts. 2013;18:159.

34. Rodriguez-Garavito C. Latin American Constitutionalism: Social and
Economic Rights: Beyond the Courtroom: The Impact of Judicial Activism on
Socioeconomic Rights in Latin America. Tex L Rev. 2011;89:1669–977.

35. Galanter M. Why the‘ haves’ come out ahead: speculations on the limits of
legal change. Law Soc Rev. 1974;9(1):95–160.

36. Borges, Danielle da Costa Leite. Individual Health Care Litigation in Brazil
through a Different Lens: Strengthening Health Technology Assessment and
New Models of Health Care Governance. Health Human Rights. 2018;20(1):147.

Andia and Lamprea International Journal for Equity in Health           (2019) 18:61 Page 12 of 12

https://doi.org/10.1080/1364557032000119616
https://doi.org/10.1080/1364557032000119616
https://doi.org/10.1186/1748-5908-5-69
https://doi.org/10.1186/1748-5908-5-69

	Abstract
	Background
	Methods
	Results
	Conclusions

	Background
	Methodology
	Results
	General trends in the literature
	Type of studies
	Judicialization
	Assessing impact on equity: databases, variables and indicators

	Trends in the empirical literature
	Equity approach
	Quality of empirical evidence


	Conclusion
	Additional file
	Abbreviations
	Acknowledgements
	Funding
	Availability of data and materials
	Authors’ contributions
	Ethics approval and consent to participate
	Consent for publication
	Competing interests
	Publisher’s Note
	Author details
	References

