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Abstract
Background
Human rights are best protected, promoted and guaranteed when they can compel binding and enforceability duty. One prominent criticism of category of human rights which includes the human right to health is that it is difficult, to assign the duties that correspond to these rights, because of stark disparity in how the main duty bearers approach their duties.

Methods
This paper adopts a doctrinal approach to examine and evaluate the duties to the right to health. The method in this study entails a detailed literature search to systematically evaluate the legal implications, regulations, arguments and policy regarding the nature of the obligation to the right to health. This study also engages with normative and philosophical aspects of human rights.

Results
This paper posits that human rights protect against common, serious, and remediable threats and risks, and ensure that there are remedies from governments and third parties. However, it is difficult to compel duties especially in regard to the right to health. First it is not easy to achieve a uniform standard for duty bearers implied by the words ‘highest attainable physical and mental health.’ Theorists discussed in the paper outline views of what this could mean, from serious to common health concerns. Second, the right to health is not a legally established right in many jurisdictions, making it difficult to enforce. This paper outlines different layers of state and non-state legal duty bearers to enforce the right to health.

Conclusion
The duty to respect, protect, fulfil and even remedy the right to health, will often be meaningless in practice without a clear identification of the necessary duty bearers to enforce them. The law is the starting point for this to not only enshrine this right as a legally enforceable one but also to clearly identify duty bearers. Without this, the human right to health as outlined under international and regional human rights law generates an implausible, or even impossible, profusion of duties. There remains much work still to be done especially on the moral and legal fronts in order to fully guarantee this right.

Trial Registration
Not applicable
Our work does not report results of a health care intervention on human participants. Registration is therefore not applicable.
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Introduction
Background
Health is both a human right in itself and an essential means for the realisation of other human rights. [1, 2]. Good health is one of the many aspects of human wellbeing that is necessary for the enjoyment of human rights. Health also plays a pivotal role in empowering people to pursue other activities that will enhance their welfare [3, 4]. In this respect, a healthy person is in a better position to practically engage in activities he or she finds useful, improve their living standards, increase their life chances and also enjoy other human rights. As an essential state of wellbeing, health is also a means by which people can undertake social, economic and cultural activities as well partake in civil and political activities, and, as a basic human right, health is an essential, fundamental and indispensable state of wellbeing [4]. The right to health is, therefore, one of the cornerstones for the enhancement and improvement of overall wellbeing and human development.
The guarantees and articulation of human rights to health are acknowledged in several human rights laws and instruments [5]. To give proper meaning to the right to health, some parties are tasked with the duty of safeguarding, protecting, guaranteeing and fulfilling and also, providing remedies for any breach of the rights. These duties accrue when states become parties to international treaties. This was reaffirmed by the Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms adopted by the United Nations General Assembly in 1998 [6].
The world's understanding of the action needed to advance human rights is deeply structured by the ‘respect, protect, and fulfil’ framework [7–11]. According to Reeves, it entails duties to: ‘(1) respect rights, that is, avoid harming, or introducing deprivation of concern to, protected interests, (2) protect rights, that is, adequately ensure that others respect rights, and (3) provide, that is, aid those whose protected interests are experiencing remediable setbacks’ [12]. Here we will also discuss a fourth type of duty, related to the duty to protect, which is to implement through a functioning legal system. Despite the clear delineation, the duty to fulfil the right to health remains an issue across the world which calls into question how the right to health can fulfil its objective. Arguably, there is stark disparity in the ways in which the main duty bearers approach their duties, which reinforces the common argument against economic, social, and cultural rights, including the right to health, that it generates too many, or the wrong type, of duties. Assessing this critique is one of the main aims of this paper.
In the same vein, this paper accepts the view that the human right to health generates a range of obligations on individuals, states, corporations, NGOs and the international community, insofar as each of them have identifiable human rights duties. However, regarding the specific obligations of each party, it is arguable that the state, through its laws and implementation authorities must take the lead in fulfilling the duties necessary to effectively guarantee this right. We present the argument here by looking at both the underlying philosophical questions of the nature of duties, and at how human rights duties are given legal effect, especially in the context of African legal systems.
The paper is divided into four parts. The first part underscores the philosophical and normative argument for establishing human rights and the basis upon which human rights duties are given legal effect,setting the tone for the following arguments in the paper. Within the context of the right to health, the second part interrogates the nature of duties to the right. The third part relies on various jurisprudence to make a case for the implementation and enforcement of the right to health as an imperative obligation of states. The final part concludes with a recommendation for a rightsbased approach to fulfilling the duty to the right to health.
Methods
The doctrinal methodology in this research is employed to examine the underlying philosophical questions about the nature of the duties and how the obligations to the right to health are given effect, especially in the context of legal systems. We interrogate this by focusing on the human right to health as one of the cornerstones for the enhancement and improvement of overall social, cultural, economic welfare and human development. The doctrinal approach is ‘a detailed and highly technical commentary upon, and systematic exposition of, the context of legal doctrine’ [13]. A doctrinal research or ‘black letter’ research involves a systematic and analytical study of legal rules, judicial decisions and authoritative materials in relation to certain issues raised. This methodology further employs a desk review of existing literature that serve an important function of providing a foundation upon which to build the subsequent arguments that are made in this research. This approach essentially allows the researchers to critically analyse the issues, the meanings and implications of human rights and the obligations which underpin them. The main sources of data for this research are international and national human rights instruments and other statutes that make provisions for human rights, and cases and decisions that touch upon the right to health. This research also considers books, scholarly articles, and any other sources relevant to the issues in this paper.
Results
The need for human rights
While looking in detail at mechanisms of implementation of the right to health, it is also worth considering why it is that some moral concerns are regarded as so important that they are elevated to the status of universal human rights, meaning other people, organizations, legal entities etc., then have the assigned duty, sometimes the enforceable assigned duty, to satisfy the requirements of such rights. While there is controversy about the foundations of human rights, it can be agreed that at least one of the main purposes of human rights is to safeguard vulnerable people who are in danger of being neglected or even persecuted unless there is a moral and legal scaffolding to protect their interests. Human rights are needed so that their interests do not recede from view, or their difficulties are not considered merely problems they have brought on themselves. For example, women in prison may be forced to wear handcuffs while giving birth. What is the public response? Some will be horrified, and believe that the human right to dignity is violated, others conclude that the mother herself is to blame as she did something to put her in prison in the first place. The latter opinion tends to be more likely if the woman in question is not a citizen of the country in question, or is a member of a minority. Human rights however force us to take the perspective of the victim. Whatever she has done, she is still entitled to dignity and protection. This can be very uncomfortable for those in power. Indeed, members of governments often are the first to try to undermine human rights discourse, as it is one of the mechanisms used to hold them to account [1]. Even when the abstract idea of human rights is popular, when they are pursued in particular cases they are often derided or parodied. This is all the more reason why they are needed.
In international law the human right to health makes a relatively subdued appearance in the Universal Declaration of Human Rights (UDHR). Humans are declared to have a right to a standard of living adequate for health, and, insightfully, a right to various other underlying determinants of health, such as food, clothing and housing, as well as medical care [14]. However, the drafters of the later International Covenant on Economic, Social and Cultural Rights (ICESCR) went much further, declaring a universal right to the highest attainable standard of physical and mental health [15]. This statement however is a challenge for defenders of the human right to health, foras Onora O’Neill has argued: “what is to be made of the idea of the ‘highest attainable standard of health’? Consider a low resource environment such as rural India or sub-Saharan Africa. If we mean the globally highest attainable standard, then we are setting a utopian standard. If we mean the locally highest attainable standard are we not setting our target far too low?” [16]
A related difficulty is pointed out by Joseph Raz, although overall he is much more sympathetic to the human right to health than O’Neill. He points out that the notion of the ‘highest attainable’ standard does not specify whether it is the ‘highest attainable’ or ‘highest attainable, given proper weight to all other considerations, including other moral rights and worth-while goals’ [17].
Clearly, much work is needed to clearly chart a course for human rights. One way forward may be to accept Henry Shue’s notion that human rights protect against common, serious, and remediable threats [11] which, in this case, are common, serious, and remediable threats to health. To take them in reverse order, inclusion of remediable threats is obvious at least in terms of the duties it generates; if nothing can be done, and it is not the sort of harm for which compensation is possible, then it doesn’t generate any clear possible duty, apart, perhaps from the duty to research how to meet similar threats in future. It may be argued, however, that a human rights violation may still exist even if nothing can be done. There is a good case for accepting this, as it provides a way of keeping up pressure to look for a remedy. Remediable, therefore, should be understood as remediable or compensable in principle, in part or whole, even if nothing can be done at the moment.
The inclusion of the idea of serious threats, again, is obvious, in order to leave out trivial threats. There may however be some ambiguity here. Does trivial mean low-probability, or low-harm? Some combination of these is likely the best way forward, although how in practice the line is drawn will be a matter of contention. The inclusion of common threats, however, may seem more debatable. Why common? Why not a human right against unusual threats? Arguably the notion of the idea of a threat being common brings out the underlying egalitarianism of human rights doctrine. In most societies members of the elite rarely need to appeal to their human rights, except in cases of deliberate political persecution, if, for example, they are the member of an opposition party. The elite are normally able to protect their own interests again common threats. There will however be groups in society who need assistance to achieve even a basic level of protection, and human rights are designed to support those in such vulnerable positions. Human rights protect against mundane, ordinary risks, not exotic one-off harms [18].
Despite varying interpretations of these threats, the key notion is that human rights are protections especially for the vulnerable. We resist saying protections for minorities, for there are times when majorities can lack power, and need the protection of human rights. The idea that human rights offer special protection for the vulnerable may however seem to be in tension with the idea that human rights are universal. But, as discussed above, it is precisely because they are universal that human rights can protect minorities. The universality of human rights is a counter to the pattern that can easily be fallen into, when there is, de facto, one law for the rich or powerful and another for the poor or vulnerable. For example, the police and security services may take steps to protect the elite from a common threat of serious theft or assault, but leave the poor to fend for themselves. If there are steps that could be taken to improve the situation, i.e. the threat is, to some degree, remediable, and the threat is serious and common, if only the privileged are protected. this is where human rights claims take root. The vulnerable are ignored, or, even worse, suffer deliberate discrimination, and thereby their rights are violated. The vulnerable do not have access to what should be universal and is enjoyed by the rich. This concept remains true, however large or small the unprotected group is, provided that there is a protected elite.
Within the context of health, the threat of tuberculosis, for example, is common in many countries [19]. It is serious, and remediable in most cases through prevention or treatment. In many countries those who are rich, or belong to the ruling families, or work for the government, are protected. First, they live in conditions that are less conducive to the spread of infection, and second, have access to high quality treatment. Those outside these charmed circles are far more likely to fall ill, and far less likely to receive appropriate treatment, and thereby have a case that their human right to health has been ignored or violated. Hence, they are not protected from a common, serious, and remediable threat, while others are.
If one compares this with the case of a very rare disease, of equal virulence, that can strike rich or poor, if the rich are treated and the poor are not, there is an argument that the human right to health of the poor is violated. If however, no one is treated, there is much less strength to the argument that there has been a human rights violation. Rather, something very unfortunate and troubling has happened but as there is no pattern as to whom has been neglected it is harder to argue that human rights have been violated.
In this example, the requirement that the threat is common is an imperfect but useful proxy for another idea—that being especially vulnerable to the threat is a consequence of being a member of a vulnerable group. Here human rights should be a protection against this form of double vulnerability. Members of vulnerable groups may well suffer additional risks or threats that the non-vulnerable do not. This scenario is common in health care and has been illustrated by the COVID-19 pandemic where those in the lower socioeconomic strata had greater comorbidities at least in part because of structural inequities, which increased their susceptibility to infection and severe disease [20]. This is why human rights are needed. If this is correct, it explains why claims from the wealthy that their human rights have been violated so often ring hollow (again outside cases of deliberate political discrimination). In comparison to whom have the wealthy been treated badly? There may be an answer, but it needs spelling out. This also explains why, even though many people claim to be in favour of human rights, they tend to be much less in favour of those people who pursue human rights claims, because those claims are pursued, most likely, by those who are unpopular; refugees, outcasts, prisoners, members of minorities, etc. [21].
Human rights duty holders
A common argument against economic, social, and cultural rights, which includes the human right to health, is that they generate too many, or the wrong type, of duties. The right to health seems to be a positive right to assistance, and if human rights are universal then it seems they create universal positive obligations. Does this mean that any individual, is a human rights violator if they don’t keep everyone in the world alive and in good health? The same would apply for every other economic, social, or cultural right. Such an overwhelming proliferation of duties seems intolerable, and has been used as a reductio ad absurdum (Latin: “reduction to absurdity”) of economic, social, and cultural rights.
In the current discussion, however, this argument is rightly regarded as a cheap shot, as it fails to differentiate the different types of duties that can be associated with a right. Regarding the right to health, General Comment 14: The Right to the Highest Attainable Standard of Health (Art. 12 of the Covenant) expatiates that the right to health, like other rights, generates a tri-partite structure of duties: to respect, protect and fulfil [1]. It can be argued that the source of this account of duties is, in fact, Henry Shue’s book Basic Rights [11] as modified by others [22]. As a way of overcoming what Shue regarded as a misleading and simplistic division of rights into ‘negative’ requiring duties of non-intervention, and ‘positive’ requiring duties of active assistance, Shue pointed out that the rights he was interested in – to liberty, security and subsistence – generate duties to ‘avoid’ certain types of behaviour, to ‘protect’ individuals from violations by others, and to ‘aid’ some individuals in achieving their rights [11]. These duties do not have to be held by the same party, although often they will be. Even ‘negative’ rights, such as the right to security, require positive action by governments, such as the provision of a police force.
What, then does this mean for the right to health, and in particular, the nature of the duty holder? One way of shortcutting the ‘proliferation of duties’ objection is the suggestion that in the first instance the duty holder in relation to the human right to health is the state, and if the state is unable to deliver, the duty then falls on the international community [23]. This suggestion could be criticised, perhaps, as an over-generalisation. Apart from the problem of people who are stateless, which can be answered by this approach, it has been suggested that multi-national companies as well as ordinary citizens can also have human rights duties [4].
Indeed, non-state duty bearers can be divided into the following groups:	1)
Primary legal and care duty-bearers – e.g. parents for children, teachers for students, police for crime suspects, doctors/nurses for patients, employers for employees;

 

	2)
Secondary duty-bearers – e.g. institutions and organizations with immediate jurisdiction over the primary duty-bearers e.g. school principals, community organizations, hospital administrations, etc.;

 

	3)
Tertiary duty-bearers – e.g. institutions and organizations at a higher level / with more remote jurisdiction (NGOs, aid agencies, private sector organizations);

 

	4)
External duty-bearers – e.g. countries, institutions, organizations with no direct involvement e.g. WTO, UN, NGOs, Security Council, EU, African Union etc.

 

	5)
Private individuals, corporations, business entities.

 




The international community has yet to succinctly outline the nature of the duties that all the above parties will bear towards the right to health. The focus has mainly been on the duty of states. In the same vein, not many academic discussions have focused on how the aforementioned persons and entities can play a role in guaranteeing the right to health, and in particular the duties associated with the rights. Because states sign treaties, they are ultimately the legal duty holders (unless a law specifically identifies any of these non-state actor as having legal duty), however, one cannot discount the role of non-state actors in promoting, protecting and respecting the right to health, as exemplified by the debate on the commercial determinants of health [24].
Buttressing the categorisation of duty bearers as mentioned above, General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12) [1] in Para 42 stipulates that although States parties are ultimately accountable for compliance with human rights, all members of society—individuals, including health professionals, families, local communities, intergovernmental and non-governmental organizations, civil society organizations, as well as the private business sector—have responsibilities regarding the realization of the right to health. With regards to the core obligations, the Committee para 45 emphasized that ‘[…] it is particularly incumbent on States parties and other actors in a position to assist, to provide “international assistance and cooperation, especially economic and technical” which enable developing countries to fulfil their core and other obligations.’ Noticeably, the Comment does not expound on the nature of the non-state entities’ obligation in the exact terms as that of states. States are left with the discretion on how these non-state entities discharge their human right obligations. The Comment however, states that the State should provide an environment which facilitates the discharge of their responsibilities (Para 42).
The human rights responsibility of international assistance and cooperation in health is also gaining significant attention, and has become more urgent during the COVID 19 pandemic. This has often been analysed through the lens of high- and low- income states, and multilateral and bilateral trade agreements [25]. The General Comment No 14 on the Right to Health cited above [1] lays the foundation for an international commitment to the right to health, outside one’s own state. On the basis of their international obligations in relation to human rights, States are enjoined to respect the enjoyment of the right to health in other countries (Para 39). The Committee also clarified that states have a duty to prevent the violation of the right by third parties in other countries if they are able to influence these third parties through legal and political means, in accordance with the Charter of the United Nations and applicable international law (Para 39). Specifically, states should facilitate access to essential health facilities, goods and services in other countries, wherever possible, and provide the necessary aid when required’ within the context of available resources at their disposal.
Of particular note are the duties of corporations, businesses and third parties. Do third persons or non-state actors and corporations have a moral, or even a legally binding, duty in respect of the right to health? It has been suggested that they are obligated to respect and contribute to promoting human rights [26]. Accordingly, within the scope of their business operations, business enterprises and corporations, and third party service providers should respect, protect, fulfil and support the human rights of everyone [21]. Multi-national companies are often accused of being human rights violators, for example through be exploitative or dangerous work conditions, severe pollution, complicity in theft, corruption, or money laundering [27].
In this manner, the UN Norms for corporations recognized the responsibilities of corporations and business enterprises to respect, promote and secure human rights. The UN Norms for Corporations and Businesses further indicates that states have a general duty to ensure that corporations and business enterprises respect and promote human rights [28]. Likewise, state parties are required to prevent violations of human rights, including the right to health, by third parties, organisations and enterprises operating within the rights granted by states [10]. The issue remains, how corporations and third parties be made to contribute to the human right to health? Another question in this respect is whether and how states, as principal duty bearers, can legally compel third parties or corporations to protect and promote human right. Moreover, what kind of duty(s) are they expected to undertake? Specifically, can they protect, respect and guarantee the right to health? If so, is the standard same as that of States? On a smaller scale, ordinary individuals are sometimes accused of human rights abuses. Although not all abuse of rights is abuse of human rights, it is all too easy to slip from ordinary cases of rights abuse to human rights abuse. It seems plausible therefore that multi-nationals and citizens can have human rights duties. Does this, then, put them on a par with states in terms of their duties? And does this return us to the problem of proliferation?
Here the distinction between duties to respect, protect, and fulfil becomes relevant. It can be conceded that entities beyond the state can have duties to respect the human right to health. This essentially means not engaging in behaviour that threatens the health of others. Although it may seem an absurd to claim that an individual’s badly polluting car fails to respect another’s right to health, a whole fleet of badly polluting taxi cabs dominating a neighbourhood, begins to enter the realm of potential human rights claims. Non-state actors can therefore non-problematically be considered to have duties to respect the human right to health.
The claims that non-state actors have such duties to protect and fulfil the right to health however are less clear and may be less direct. The duty to protect is, in the first instance, a duty to create effective institutions to provide a reasonable guarantee of health. The duty to protect, generally, in the first instance is a call to put effective institutions in place. This would be expected this to fall on the government, although as a stop-gap international organisations such as the United Nations or the WHO can be required to step in. Organisations act through individuals who are officials within those organisations, and there are corporations and individuals who are influential within their community who can input into this right. Individuals can therefore protect the right to health bypromoting access to health care and health related services provided by third parties, refusing harmful social or traditional practices such as female genital mutilation, and enhancing information on health. This may also include the role of individuals and corporations to challenge legislation that does not promote the human right to health, including discriminatory legislation.
Indeed, the African Charter on Human and Peoples Rights (African Charter) envisages the responsibilities of individuals in achieving human rights in Chapter II [29]. Accordingly, Articles 27, 28 and 29 exhort a duty on individuals towards their families, society, state and communities. This duty includes the responsibility to respect the rights of others, preserve and strengthen social and national solidarity. Additionally, the African Children’s Charter under Article 31 imposes a range of duties on children [30]. Thus individuals can, through their concerted actions, promote the right to health of others. In sum, individuals and corporations can have human rights duties to protect, but those duties will often be different in content to those of the state and international organizations.
Finally, the duty to fulfil often requires the provision of services. This duty often gives rise to the proliferation objection [31]. If every individual has a human right to health, then there will be obligations to fulfil that right in terms of provision of directed services. But on whom do those duties fall? If a person in failing health can call on every other individual for direct assistance, then the proliferation objection hits hard. It is too demanding to make individuals responsible for providing whatever it takes to attempt to bring everyone else back to health. But rather than reject the human right to health on this basis, this requires understanding of the division of labour in human rights duties. As discussed above, it does not seem problematic to say that individuals have a duty to respect the human right to health, which means not engaging in action that creates serious health threats to others, and even to assist in protection of the health of others, in some cases. But the duty to fulfil seems to need concerted, sustained action, and the default position is that these duties fall on the state.
Breakey [32] introduces another challenge with regard to duties as outlined in General Comment 14 regarding realizing legal accountability for those to whom duties are assigned. Legal accountability means that an authority may compel compliance with the duty, or punish those who do not perform it [33]. Rights theories prize legal accountability for two reasons. First, making duty-bearers legally accountable for failing in their duties increases the sense in which rights can be guaranteed to the right-holders – that is, the likelihood that the right will be fulfilled, and for right-holders to be able to rely on this fact. However, this does not come with any guarantees. Second, legal accountability authorises an (arguably) appropriate retributive response to the profound moral wrongfulness of violating others' rights. At best, however, these considerations only require that some of the duties based on the right must possess legal accountability. With respect to guarantees, coercive avenues may be just one part of a range of strategies employed to guarantee rights. Legal accountability, at best, merely expresses a state's commitment to produce a result, which is not at all the same thing as producing that result [32].
It is also important to note that the obligations of states under the directive of international assistance are not easy to achieve. For instance, whist the UN Charter [34] in Article 1(3) talks of international co-operation in solving international problems of an economic, social, cultural, or humanitarian character, this is wishful thinking and is hard to enforce. When states fail to take part in joint action in co-operation with the Organization for the achievement of human rights they can barely be brought to task in accounting for this which further complicates the discussion on duties [35].
Duty of the state to the right to health
Most scholars and case decisions agree that the duties of the right to health sit squarely on the shoulders of the state who should ensure the fair provision of the facilities, services and products necessary to promote and safeguard the right to health, through minimum core obligations [36]. In Purohit and Another v The Gambia [37] the African Commission held that The Gambia fell short of satisfying the requirements of Articles 16 and 18(4) of the African Charter in guaranteeing the enjoyment of the right to health which is crucial to the realisation of other fundamental rights and freedoms. The African Charter has also played an important role in imposing a human rights responsibility on the Nigerian government to respect the right to health and provide medical care to its citizens. In Media Rights Agenda and Others v Nigeria [38], the Commission took the view that the denial of an incarcerated suspect’s access to medical care while his health was deteriorating is a clear violation of the right to health under Article 16 of the Charter.
The Costa Rican Supreme Court in Mr William García Álvarez v Caja Costarricense de Seguro [39] also ruled in favour of the plaintiff, an HIV-positive person who was refused antiretroviral treatment by the social security institution. The plaintiffs argued that the treatments were expensive in the private sector and so refusal to provide them by the institution and inaccessibility was a violation of the right to life and health [39]. The judge, in the ruling in favour of the plaintiff, decided that:If the right to life is especially protected in each modern State and with the right to health, any economic criteria that pretends to deny the exercise of those rights, has to be of second importance […] without right to life, all the remaining rights would be useless [39].


The jurisprudence of South Africa’s Constitutional court has broken new grounds on the obligation of the state to the right to health. In the South African cases of Treatment Action Campaign and others v Minister of Health and others and subsequent appeal to the Constitutional Court (Minister of Health and others v Treatment Action Campaign and others) [13, 40], the court took the time to consider the legal obligation of the state to enforce socio-economic rights and stressed that the state is under a constitutional duty to take all necessary and reasonable actions to comply with the provision of the right to health.
The Indian Supreme Court has also made notable pronouncement and paved the way for the enforcement of the right on the right to health. In Samity v State of Bengal [41], for instance, access to timely healthcare necessary to preserve life was upheld by the Indian Supreme Court. Deciding on the basis of the right to life, the court held that the right includes an obligation to provide access to medical treatments to preserve human life as a ‘constitutional obligation of the state to provide adequate medical services to the people.’ (Paragraphs 9, 15–16). Notably, the court held that this duty on the state is irrespective of financial and resource constraints. The Supreme Court stated this as follows:It is no doubt true that financial resources are needed for providing these facilities. But at the same time it cannot be ignored that it is the constitutional obligation of the State to provide adequate medical services to the people. Whatever is necessary for this purpose has to be done. In the context of the constitutional obligation to provide free legal aid to a poor accused this Court has held that the State cannot avoid its constitutional obligation in that regard on account of financial constraints. (Para 16).


Similarly, in Poltoratskiy v Ukraine [42] the European Commission of Human Rights (ECHR) also took the view that ‘lack of resources cannot in principle justify prison conditions which are so poor as to reach the threshold of treatment contrary to Article 3 of the Convention.’ (Para 148).
Despite the judicial affirmation of a duty to the right to health, one question however, remains unanswered: What happens then if the state is unable to act? Within human rights law the notion of ‘progressive realisation’ is established, allowing states to act within their resources, making progressive, concrete steps to achieve full realisation [43]. In many cases they may call on the international community for assistance, but one can also look in the other direction at individuals and corporations within the state. Where a state lacks financial resources it can perhaps draw on other resources that can only be offered by corporations and individuals, such as skills, commitment, education and so on, in order to ensure that the right to health is as fully realized as it can be without discrimination of any kind. The notion of progressive realization within available resources must not be viewed as an excuse to defeat or deny economic, social and cultural rights including the right to health, but as an opportunity to expand the scope of duty bearers in order to ensure maximum realization of the right to health.
Furthermore, the duty to protect human rights, it can be argued [44, 45] entails the responsibility to avoid and mitigate any adverse human rights impact that non-state entities such as pharmaceutical companies and their business activities may cause or contribute to, and is linked to their operations, products or services [26]. Positively, pharmaceutical companies can support the state to fulfil, respect and protect the right to health by providing the means for the realisation of the right to health [46]. Through their pharmaceutical R&D and production undertakings, the drugs they produce can facilitate the availability of drugs for the realisation of the right to health. It is further argued, however, that their contribution to the human right to health goes beyond providing the facilities and goods (medicines) necessary for the enjoyment of this right. This responsibility extends to refraining from any act or policy that will obstruct access to affordable and available medicines, given that their business and marketing practices could limit access to medicines.
The UN’s Interpretive Guide on ‘The corporate responsibility to respect human rights’ emphasises in this regard that ‘[f]or pharmaceutical companies, the right to health will be particularly salient’ [47]. However, whether they actually owe this responsibility as an enforceable legal duty or mere corporate social responsibility, and how to measure the responsibility of non-state entities and individual companies in this regard may vary considerably, depending on where they operate and whether national laws impose this duty on them. Identifying the duties and role of non-state actions to the right to health is one thing, ensuring that they actually play this role is another. The state, as the primary duty bearer, can put into place domestic measures and legislation to compel such a duty. It however, waits to be seen how this will play out in practice [48].
Even where a country is not resource constrained, there are cases where corporations arguably have obligations to fulfil human rights to health duties. For example, if a university or pharmaceutical company is conducting a large-scale trial, they may then acquire health-related obligations that go beyond the strict confines of their research (for example if they incidentally discover non-related health conditions of participants in their trials [49].
Digging deeper, and trying to avoid sweeping generalisations, there can be specific obligations to fulfil the human right to health that can also fall on individuals and corporations. For instance, parents have a duty to make their children available for vaccinations, which is a human right for children [50]. Without these vaccinations, perhaps the children would suffer later violations of their right to health. In another example, in many countries in Sub Saharan Africa, if the respect for and actual duty regarding sexual and reproductive health is not supported by individuals at family and community levels, there is little that the state can do [51]. This calls for duties beyond the state party. Furthermore, whereas physical health might point towards duties mostly on the state, individuals have a central role to play in ensuring the right to mental health at family and community level. This is a critically important issue, but often overlooked. We still lack the know-how to impact on mental health at scale, and the best place for action is within the family and community.
Finally, even if there is no specific action called upon individuals, citizens are corporate members of the state, and so the state’s responsibility is the citizen’s responsibility. How citizens fulfil their responsibilities is different from the state. Citizens must pay taxes, vote for, or otherwise support, governments that take human rights duties seriously. Citizens must remain vigilant about whether those duties are being followed. The point is that, instead of stumbling over the proliferation of human right to health duties, the distinction between the obligations to respect, protect, and fulfil, and the different roles different individuals and organisations can have in relation to those duties must be understood. Of course, disagreements, disputes and grey areas remain, but these must be recognized and tackled.
Human rights legal implementation
The more concrete issue of how the right to health is implemented and enforced also requires discussion. While many municipal legal systems recognize the right to health explicitly or tacitly, the statutory enforcement of the right to health varies across counties. A cursory survey of the legal provisions indicates that many countries make explicit reference to the right without sharing the value-system of the international community [52]. As the WHO has observed, the right to health in a constitution that focuses on the duties of the citizens is not the same as the right to health in a traditional liberal constitution where the focus is on the rights of the citizen. [53] In many national contexts, the disparity between the state’s obligations to civil and political rights and socio-economic and cultural rights is in favour of political rights. The ethos or spirit of constitutions may indicate an intention to safeguard the health of the people but the enforcement mechanism vary on political grounds, with emphasis laid on civil and political rights. Countries such as Botswana, Cameroon, Djibouti, Lesotho and Costa Rica still favour the traditional approach that recognizes civil and political rights as fundamental rights and relegate the economic, social and cultural rights in their constitutions [54].
In some countries, particularly the sub-Saharan African Region, the right to health, even where it is mentioned in the constitution, is an unenforceable right against the State. African countries such as Malawi, Tanzania, Namibia and Nigeria recognise socio-economic and cultural rights as mere fundamental objectives and directive principles of state policy to be implemented progressively. The constitutions of Comoros, Mauritania, Cameroon and several other Francophone African Countries make a broad commitment to human rights in the preamble without specifically entrenching them in the Bill of rights [55]. In Nigeria for example, although the necessity of directing state policies towards facilitating access to medical and healthcare facilities to further the material wellbeing of Nigerians is mentioned in the Constitution, the status of this provision as a non-justiciable entitlement robs the provisions of a judicial recourse to compel government compliance, action and enforcement. Many authors have argued in this regard that there is no right to health in the Constitution of the country [56, 57]. Furthermore, the core international human rights instruments that make succinct provision for the right to health has not been domesticated into the corpus of laws in the country. This is not to say there is no right to health in Nigeria, as the African Charter which makes provisions for the right to health forms a part of the laws of the country, as upheld by African Commission on Human and People’s Rights judicial [58]. However, because the Constitution simply states that the provisions on health are Fundamental Objectives and Directive Principles, which the Nigerian state aims to achieve for all its citizens, the Constitution is unable to compel a binding duty on the government to safeguard and guarantee the rights of its citizens. As mentioned earlier, human rights carry with them obligations for the state to respect, protect, fulfil and furthermore to implement. This duty includes ensuring that third parties, policies and laws do not interfere with the enjoyment of the right. As justiciable human rights, the provisions on health would also avail Nigerians with the opportunity and legal recourse to measure the performance of the government, authorities and third parties who infringe on those rights. However, the failure to guarantee the provisions on health as human rights under the Constitution means that the provisions may not make a full meaningful impact on all Nigerians, especially since the provisions are non-justiciable. This is also the case in countries that do not make the right to health a constitutional justiciable right.
In the same vein, there is no right to health, per se, in the Indian constitution. Indeed, the Fundamental Objectives and Directives in Chapter II of the Nigerian Constitution (including the provision on health and medical care) is borrowed from the Indian Constitution (1948) and was first included in the 1979 Nigerian Constitution. Nonetheless, the Supreme Court of India has interpreted the Constitution’s article on the protection of life and personal liberty to include access to health care into the article’s scope [59]. In the aforementioned case of Samity v State of Bengal, for instance, the court proactively ruled that access to timely healthcare is an imperative means to preserving life and pursuing other human development objectives [60]. In that case, Samity fell off a train and suffered serious head injuries. The necessary health facilities (including vacant bed) to treat him were not available in six hospitals. The Court held that the failure on the part of the government to provide timely medical care to a person in need of such treatment results in a violation of his right to life guaranteed in Article 21 of the Indian Constitution, citing a ‘constitutional obligation of the state to provide adequate medical services to the people.’ This progressive judicial interpretation of health as an intrinsic aspect of human rights is worth emulation in countries that do not explicitly recognize the right to health in their constitutions and laws. In the Sri Lankan Constitution, health care is included only as an obligation of the provincial councils, and not as a right [53]. However, health care as well as education are free in principle and contribute to consistently improving indicators in these areas. The constitutions of Bhutan, Bangladesh, and Myanmar do not recognize the right to health as a fundamental right, nevertheless, compel the state to provide health services or in some cases, more indirectly to improve public health. Importantly, although the right to health may not been included as a positive right in some constitutions, other national legislation guaranteeing this right might be in place, or access to healthcare may be treated de facto as a right.
Thus as it stands, the provision on healthcare in some countries is a mere political objective and goal, devoid of a concrete redress mechanism against the duty bearers to guarantee the enjoyment of these important provisions on health in countries that do not attach legal enforcement mechanisms to them. This leads academicians and legal specialists to criticize the categorization of the obligations to which the provision on healthcare in the non-enforceable parts of many Constitutions as a ‘toothless bulldog’ that barks but cannot bite because there are no concrete enforcement mechanisms attached to the health objective [56]. Legal guarantees and corresponding legal enforcement mechanisms are central to the right to health, as with other human rights. Human Rights are best enjoyed where they are secured. Moreover, a claim can only become a right if vested with prior recognition by law; otherwise it cannot be legitimately enforced as a right. Devoid of legal enforcement, healthcare provisions may be equated to mere exhortative appeals or abstract rights, lacking compelling enforcement or even sanctions upon breach.
Ultimately, however, the constitutions are the supreme laws of countries. In the case of any contradiction or inconsistency between any other national laws and provisions of the constitution, the stipulation in the constitution prevails. It is therefore imperative that the right to health’ or ‘right to healthcare’ is specifically mentioned as a justiciable fundamental right in national constitutions to compel a binding duty and guarantee the obligations and duties to respect, protect and fulfil human rights.
Discussion
For several reasons, the inclusion of the right to health in national constitutions is central to the type of duties accompanying the right and the means of enforcing them. A rights-based approach to health signals a paradigm shift to using human rights as pervasive human rhetoric to mandate effective actions by the state and other duty bearers. When citizens become aware of human rights as a pervasive value of a democratic society and assume their role as rights holders, they will take actions to hold the states accountable to improve health service delivery. Human Rights Impacts Assessments (HRIAS) can be used to assess the direct and indirect impacts of government and its authorities’ actions which affect the right to health. Government ministers and officials may be reluctant to be held accountable by a ‘right to health’ obligation because human rights would then hold the government to account.
The courts can adopt a rights-based approach to interpret and enforce matters bordering on the rights to health, life and the dignity of the human person. In recent times, a number of national court decisions in have provided clear reference points on the state’s obligation to the right to health, within the context of the state’s obligation to respect and promote human rights. In the aforementioned cases of South African cases of Treatment Action Campaign and others v Minister of Health and others and Minister of Health and others v Treatment Action Campaign and others [13, 40] the court decided in favour of the plaintiffs and stated that the restriction which affected the availability and accessibility of essential medicines for women and children violates the Constitutional human right provisions and constituted an ‘unjustifiable barrier to progressive realization of the right to health care.’ In this regard, the court decided that, while it is practically impossible to give everyone access to a ‘care service immediately’ (according to the minimum core obligation), the state is under a duty to reasonably provide access to socio-economic rights on a progressive basis. Although the delineation of this reasonable standard was not clearly defined by the court, it stated that that government is required to undertake all reasonable measures to eliminate or reduce the condition and ‘large areas of severe deprivation that afflict our society.’ Notably, the Court relied on international treaties (ICECSR) to interpret the state’s obligation to adopt ‘reasonable measures’ to implement the right to health. The court was able to adopt this progressive interpretation of the right because the right to health is recognized as a constitutional right in South Africa. Thus if the right to health is incorporated in the constitution as a fundamental right (positive right), it can be enforced in a court of law, rather than leaving it as a hortatory health development objective of the state.
Gains have also been made in linking the right to health with other rights, most especially the right to life. In the Kenyan case of Patricia Asero and Ors v AG [42], the court declared that the rights to life, dignity and health are “inextricably bound” and that without health, the right to life would be in jeopardy. In this case, the Petitioners were citizens of Kenya living with HIV. They claimed that the anti-counterfeiting legislation restricted their access to affordable, essential medicines, including generic medicines for HIV and AIDS, and therefore violated their fundamental rights to life, dignity and health under the constitution of Kenya. The Court noted that General Comment 14 affirmed the right to health as embracing a wide range of socio-economic factors that promote conditions in which people can lead a healthy life.” Additionally, in Centre for Health Human Rights & Development and 3 Ors v Attorney General [61] the petitioners challenged the Ugandan Government’s failure to provide basic maternal health services as a violation of both the right to health as well as the right to life. The supreme court acknowledged that access to proper maternal health care and emergency obstetric care is fundamental to ensuring women’s constitutional rights to health and life. Such a judgment makes judicial enforcement of economic social rights such as on the right to health almost as good as having it directly provided for under a country’s constitution, and gives good basis for its justiciability and legal enforceability.
While there may be a duty to respect, protect, fulfil and even remedy the right to health, these duties will often be meaningless in practice without a clear identification of the necessary duty bearers to enforce them. The law is the starting point for this. However, the law can also be used as a double edged sword, both to facilitate as well as deter enjoyment of this right. There are legal challenges where for instance the legal profession and judiciary are inept in living up to the foresightedness and innovativeness required in applying international human rights law to expound on, and enforce state duties. Legal concepts such as the ‘Political Question’ have sometimes been applied [62]. The Political question doctrine holds that certain issues should not be decided by courts because their resolution is committed to another branch of government and that those issues are not capable, for one reason or another, of judicial resolution. Its purpose is to distinguish the role of the judiciary from those of the Legislature and the Executive, preventing the former from encroaching on either of the latter. Under this rule, courts may choose to dismiss the cases even if they have jurisdiction over them. In such instances, the courts fail to assertively use their mandate to enforce economic social rights even where they can. This was the case in Centre for Health Human Rights & Development and 3 Ors v Attorney General [61] where the court acknowledged that the Ugandan government had not allocated enough resources to the health sector and in particular the maternal health care services but was reluctant to determine the questions raised in the petition. It based its decision on the assertion that the court had no power to determine or enforce its jurisdiction on matters that require analysis of government health sector policies as this would be substituting its discretion for that of the executive granted to it by law.
Recognizing the right to health should generate positive health outcomes and promote the realization of health rights [63]. The duty to respect, protect and fulfil should considers each person as a moral equal although as discussed above, human rights without clear identification of duty bearers have their limitations.
Conclusion
It is clear that while there may be a duty to respect, protect, fulfil and even remedy the right to health, these duties will often be meaningless in practice without a clear identification of the necessary duty bearers to enforce them. The law is the starting point for this to not only enshrine the right to health as a legally enforceable one but also to clearly identify duty bearers. Without this, the human right to health as outlined under international and regional human rights law generates an implausible, or even impossible, profusion of duties. Additionally, sound implementation is a necessary step to concretise the enjoyment of this right. There remains much work still to be done especially on the moral and legal fronts in order to fully guarantee the right to health. The nuances of these debates have become more obvious in the light of the current COVID 19 pandemic. The moral seeds have been planted and the legal fruit needs careful nurturing.
Acknowledgements
This article was developed following a workshop that was supported by the Brocher Foundation which took place in January 2020 that brought together health academics from various parts of the world to discuss the right to health in Africa. The authors are sincerely grateful for this support without which, this work would have been impossible. We are particularly grateful to Thierry Ngosso of the University of St.Gallen and Valerie Luyckx of the University of Zurich for the organisation of the workshop.

Authors’ contributions
This work is a joint contribution of three authors; Jennifer Heaven Mike, Jonathan Wolff and Zahara Nampewo who compiled and analysed different aspects of the human right to health and shared experiences of its implementation form different jurisdictions. The author(s) read and approved the final manuscript.
Authors’ information
Dr. Zahara Nampewo is a Ugandan lawyer, academic and human rights practitioner teaching at Makerere University School of Law. She heads the Human Rights and Peace Centre (HURIPEC), a research and advocacy centre of Makerere University in Uganda. She is Managing Editor of the East African Journal on Peace and Human Rights, an international, peer-reviewed, bi-annual scholarly publication of HURIPEC.
Dr. Jennifer Heaven Mike is Assistant Professor of Law, Chair, Department of Public and International Law and Co-Director, Center for Governance, Development and Human Rights, at the American University in Nigeria. Dr. Mike teaches Human Rights Law, Intellectual Property Law and criminal Law.
Dr. Jonathan Wolff is a British philosopher and academic. He is the Alfred Landecker Professor of Values and Public Policy and Governing Body Fellow at Wolfson College at Oxford University. He was formerly Blavatnik Chair in Public Policy at the School, and before that Professor of Philosophy and Dean of the Faculty of Arts and Humanities at University College London.


Funding
Not applicable.

Availability of data and material
This was a qualitative study that relied on literature review and scholarly works. Experiences of the right to health were sought from several parts of the world including countries in Africa and South Asia.

Declarations
Ethics approval and consent to participate
This work does not research on human participants. Ethical approval and consent to participate are therefore not applicable.

Consent for publication
Consent for publication has been received from all three authors of this work.

Competing interests
Not applicable.


References
	1.
UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12 of the Covenant), 11 August 2000, E/C.12/2000/4). Available at: https://​www.​refworld.​org/​docid/​4538838d0.​html. Accessed 28 Feb 2022.

	2.
Wolff J. The human right to health. New York: Norton; 2012.

	3.
Mike JHM. Access to Essential Medicines to Guarantee Women’s Rights to Health: The Pharmaceutical Patents Connection. The Journal of World Intellectual Property. 2020;23(3–4):473–517. https://​doi.​org/​10.​1111/​jwip.​12161.

	4.
Mike JM. Women, medicine and the TRIPS agreement: health and human rights in Nigeria. Lagos: Princeton & Associates Publishing Company Ltd; 2020.

	5.
OHCHR, WHO, The right to health: fact sheet No. 31. Accessed at https://​www.​ohchr.​org/​en/​publicationsreso​urces/​pages/​factsheets.​aspx on 21 January 2022.

	6.
UN General Assembly. General Resolution 53/144 of 9 December 1998, [on the report of the Third Committee (A/53/625/Add.2), Declaration on the Right and Responsibility of Individuals, Groups and
Organs of Society to Promote and Protect Universally Recognized Human
Rights and Fundamental Freedoms, A/RES/53/144
8 March 1999.

	7.
Rona G, Aarons L. State responsibility to respect, protect and fulfill human rights obligations in cyberspace. Journal of National Security Law and Policy. 2016;8:503-30.

	8.
Karp DJ. What is the responsibility to respect human rights? Reconsidering the ‘respect, protect, and fulfill’ framework. International Theory. 2020;12(1):83–108.Crossref

	9.
Koch IE. Dichotomies, Trichotomies or Waves of Duties? Hum Rights Law Rev. 2005;5(1):81–103.Crossref

	10.
UN General Assembly, Convention on the Elimination of All Forms of Discrimination Against Women, 18 December 1979, adopted by UN General Assembly resolution 34/180, 18 December 1979. UN Treaty Series, vol. 1249, p. 13. Available at: https://​www.​refworld.​org/​docid/​3ae6b3970.​html. Accessed 21 Jan 2022.

	11.
Shue H. Basic rights:subsistence affluence and US foreign policy. 2nd ed. Princeton: Princeton University Press; 1996.

	12.
Reeves AR. Standard threats: how to violate basic human rights. Soc Theory Pract. 2015;41(3):403–34.Crossref

	13.
Treatment Action Campaign and others v Minister of Health and others (TAC) (2002) 5 SA 721 (CC) High Court of South Africa, Transvaal Provincial Div., 12 December 2001 CASE NO: 21182/2001. Available at https://​www.​escr-net.​org/​sites/​default/​files/​TAC_​Heads_​for_​Leave_​to_​Appeal_​and_​Execution_​of_​Order_​0.​doc. Accessed 22 Jan 2021.

	14.
UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III), available at: https://​www.​refworld.​org/​docid/​3ae6b3712c.​html. Accessed 21 Feb 2022.

	15.
UN General Assembly, International Covenant on Economic, Social and Cultural Rights, International Covenant on Civil and Political Rights and Optional Protocol to the International Covenant on Civil and Political Rights, 16 December 1966, A/RES/2200. Available at: https://​www.​refworld.​org/​docid/​3b00f47924.​html. Accessed 21 Jan 2022.

	16.
O’Neill O. The dark side of human rights. Int Aff. 2005;81(2):427–39.Crossref

	17.
Raz J. (2010a) Human Rights in the Emerging World Order. Transnatl Leg Theory. 2020;1(1):31–47.Crossref

	18.
Wolff J. The demands of the human right to health. Proceedings of the Aristotelian Society: Supplementary Volume, Vol. 86 (2012), pp. 217-237, Oxford University Press,  https://​www.​jstor.​org/​stable/​41501719.

	19.
Global TB Report : https://​www.​who.​int/​teams/​global-tuberculosis-programme/​data

	20.
N Phaswana-Mafuya et al, Understanding the differential impacts of COVID-19 among hospitalised patients in South Africa for equitable response, DOI: https://​doi.​org/​10.​7196/​SAMJ.​2021.​v111i11.​15812, accessed 7 January 2022.

	21.
Forced Migration Review, Sexual orientation and gender identity and the protection of forced migrants, https://​www.​fmreview.​org/​sites/​fmr/​files/​FMRdownloads/​en/​fmr42full.​pdf.

	22.
Reeve DE. Global poverty, human rights and development, PhD Thesis, UCL. 2012.

	23.
Wolff J. The Content of the Human Right to Health. In: Cruft R, Liao SM, Renzo M, editors. In the philosophical foundations of human rights. Oxford: Oxford University Press; 2015. p. 491–501.Crossref

	24.
Kickbusch I. Addressing the interface of the political and commercial determinants of health. Health Promot Int. 2012;27(4):427–8. https://​doi.​org/​10.​1093/​heapro/​das057.CrossrefPubMed

	25.
Bueno de Mesquita J, Hunt P and Khosla R, The Human Rights Responsibility of International Assistance and Cooperation in Health’ in Mark Gibney and Sigrun Skogly (eds) Universal Human Rights and Extraterritorial Obligations (University of Pennsylvania Press 2012), Pennysylvania.

	26.
OHCHR. Business, Corruption and Human Rights Violations Submission to the Working Group on the issue of human rights and transnational corporations and other business enterprises, 2020, https://​www.​ohchr.​org/​Documents/​Issues/​Business/​2020Survey/​Civil_​society/​RAID.​pdf

	27.
World Health Organization. The right to health in the constitutions of member states of the World Health Organization South-East Asia region. World Health Organization; 2011. Accessed at https://​apps.​who.​int/​iris/​handle/​10665/​205993 on 26 February 2022.

	28.
UN Sub-Commission, Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/L.11 at 52 (2003).

	29.
Organization of African Unity (OAU), African Charter on Human and Peoples' Rights ("Banjul Charter"), 27 June 1981, CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982). Available at: https://​www.​refworld.​org/​docid/​3ae6b3630.​html. Accessed 21 Jan 2022. 

	30.
Sloth-Nielsen J, Mezmur BD. A dutiful child: the implication of article 31 of the African children’s charter. J Afr Law. 2008;52(2):159–89.Crossref

	31.
Eliot Litalien, Understanding the right to health in the context of collective rights to self-determination, Bioethics, Special Issue. Health Rights, Individual, Collective and ‘National’, Vol. 35 Issue 8, https://​doi.​org/​10.​1111/​bioe.​12938, 2021.

	32.
Breakey, Hugh. Positive Duties and Human Rights: Challenges, Opportunities and Conceptual Necessities, 2014 , at https://​doi.​org/​10.​1111/​1467-9248.​12150, accessed 5 June 2021.

	33.
Stanford Encyclopedia of Philosophy, Legal Obligation and Authority, 2003, https://​plato.​stanford.​edu/​entries/​legal-obligation/​.

	34.
United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI, available at: https://​www.​refworld.​org/​docid/​3ae6b3930.​html [accessed 5 June 2021]

	35.
OHCHR. Economic Social and Cultural Rights. Handbook for National Human Rights Institutions, 2005 at https://​www.​ohchr.​org/​Documents/​Publications/​training12en.​pdf, accessed 8 January 2022.

	36.
Ooms G, Mulumba M, Hammonds R, Latif Laila A, Waris A, Forman L. A global social contract to reduce maternal mortality: the human rights arguments and the case of Uganda. Reprod Health Matters. 2013;21(42):129-38.

	37.
Forman L, et al. What could a strengthened right to health bring to the post-2015 health development agenda?: interrogating the role of the minimum core concept in advancing essential global health needs. BMC Int Health Hum Rights. 2013;13:48. Accessed at https://​doi.​org/​10.​1186/​1472-698X-13-48 on 26 February 2022.

	38.
PUROHIT AND ANOR V GAMBIA (COMMUNICATION NO. 241/2001) [2003] ACHPR 49; (29 MAY 2003).

	39.
MEDIA RIGHTS AGENDA, CONSTITUTIONAL RIGHTS PROJECT, MEDIA RIGHTS AGENDA AND CONSTITUTIONAL RIGHTS PROJECT v. NIGERIA. Communication Nos 105/93, 128/94, 130/94 and 152/96, Decision of the AfCmHPR, 24th Ordinary Session, October 1998.

	40.
Mr William García Álvarez v Caja Costarricense de Seguro (1997) File 5778-V-97) Also available at <http://​www.​poderjudicial.​go.​cr/​scij/​index_​pj.​asp?​url=​busqueda/​jurisprudencia/​jur_​ficha_​completa_​sentencia.​asp?​nBaseDatos=​1&​nS entencia=15980> accessed 16 January 2015.

	41.
Minister of Health and others v Treatment Action Campaign and others [2002] Constitutional Court of South Africa (CCT) 8/02, available at http://​www.​saflii.​org/​za/​cases/​ZACC/​2002/​15.​html accessed 22 January 2021.

	42.
Paschim Banga Khet Samity v State of West Bengal, Case No. 169, Judgement of 6 May 1996 Writ Petn. (Civil) No. 796 of 1992 (SC Agrawal, GT Nanavati JJ) (1996).

	43.
Poltoratskiy v Ukraine (Application no. 38812/97 European Court of Human Rights, judgement delivered on 29 April 2003).

	44.
Diya Uberoi & Lisa Forman, What Role Can the Right to Health Play in Advancing Equity in Kidney Care? 2021, https://​doi.​org/​10.​1016/​j.​semnephrol.​2021.​05.​003

	45.
Mike JH. A re-evaluation of the framework for the protection of patents, women’s health in Nigeria and the issue of access to medicines. J World Intellect Prop. 2019;22(3–4):162–204.Crossref

	46.
Mike JH. Re-evaluating the relationship between patent rights and human rights for the enhancement of access to essential medicines. Afr J Law and Human Rights. 2019;3(2):91.

	47.
De Campos T, Pogge T. Pharmaceutical firms and the right to health. J Law, Med and Ethics. 2012;40(2):183–7. https://​doi.​org/​10.​1111/​j.​1748-720X.​2012.​00656.​x.Crossref

	48.
UN. The corporate responsibility to respect human rights: an interpretive guide (HR/PUB/12/02, United Nations 2012).

	49.
Pizzarossa LB, Perehudoff K. Global Survey of National Constitutions: Mapping Constitutional Commitments to Sexual and Reproductive Health and Rights. Health Hum Rights. 2017;19(2):279–93. https://​doi.​org/​10.​14361/​9783839440544-012.

	50.
Mackay D, Rulli T. the Duty to rescue and Investiagtors’ Obligations. Kennedy Inst Ethics J. 2017;27(1):71–105. https://​doi.​org/​10.​1353/​ken.​2017.​0004.CrossrefPubMed

	51.
Reinbold GW. Effects of the Convention on the Rights of the Child on child mortality and vaccination rates: a synthetic control analysis. BMC Int Health Hum Rights. 2019;19:24. https://​doi.​org/​10.​1186/​s12914-019-0211-9.CrossrefPubMedPubMedCentral

	52.
Birhanu Z et al, Patients’ healthcare, education, engagement, and empowerment rights’ framework: Patients’, caretakers’ and health care workers’ perspectives from Oromia, Ethiopia, 2021, https://​doi.​org/​10.​1371/​journal.​pone.​0255390 accessed 8 January 2022.

	53.
Most African countries do not provide for the right to health as a justiciable human right within their constitutions.

	54.
Ruggie J. Guiding principles on business and human rights: implementing the United Nations “protect, respect and remedy” framework. Report of the special representative of the Secretary General on the issue of human rights and transnational corporations and other business enterprises (A/HRC/17/31, 2011). Available at  https://​www.​ohchr.​org/​Documents/​Publications/​GuidingPrinciple​sBusinessHR_​EN.​pdf. Accessed 22 Jan 2021.

	55.
See OHCHR status of ratification of ICCPR and ICESCR by African countries.

	56.
Chirwa DM. Access to medicines and health care in Sub-Saharan Africa: A historical perspective. Maryland Journal of International Law. 2016;31(1), article 5, p. 21 - 43.

	57.
Nnamuchi O. Kleptocracy and its many faces: the challenges of justiciability of the right to health care in Nigeria. J Afr Law. School of Oriental and African Studies. 2008;52(1):1–42. https://​doi.​org/​10.​1017/​S002185530800001​.

	58.
Agbakoba O, Mamah W. Towards a peoples’ constitution in Nigeria: a civic education manual for the legal community. Human Rights Law Service 2002.

	59.
Social and Economic Rights Action Centre (SERAC) and another v Nigeria. Communication No 155/96 African Commission on Human and Rights (ACHPR). 2001.

	60.
Durojaiye E. Litigating the right to health in Nigeria: challenges and prospects. In Magnus Killander (ed), International law and domestic human rights litigation in Africa (Pretoria University Law Press 2010).

	61.
Patricia Asero & 2 Others v Attorney General of Kenya & Another, High Court Petition No. 409 0f 2009.

	62.
Centre for Health Human Rights & Development (CEHURD) & 3 Ors v Attorney General, Constitutional Petition-2011/16) [2012] [2020] UGCC 12 (19 August 2020)

	63.
Jared P. Cole , The Political Question Doctrine: Justiciability and the Separation of Powers, CRS 2014 at https://​sgp.​fas.​org/​crs/​misc/​R43834.​pdf. Accessed 8 Jan 2022.



Publisher’s Note
Springer Nature remains neutral with regard to jurisdictional claims in published maps and institutional affiliations.


OEBPS/navigation.xhtml

    
      Contents


      
        		Respecting, protecting and fulfilling the human right to health


      


    
    
      Landmarks


      
        		Body Matter


      


    
  

OEBPS/css/envelope.png





OEBPS/css/sidebar.gif





